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1.
Against the backdrop of the United Nations’ 2030 Agenda for
Sustainable Development (2030 Agenda), the Department of Justice
(DoJ) of the Hong Kong Special Administrative Region (HKSAR)
of the People’s Republic of China launched the “Vision 2030 for Rule
of Law” (Vision 2030) initiative in 2020. This initiative spans over ten
years for the promotion and education of the rule of law, seeking to
promote the proper understanding and recognition of the rule of law
through research, stakeholders’ collaboration and capacity building,
thereby contributing to the sustainable development of inclusive and
fair societies at both the domestic and international levels.
2.
Alongside the launch of Vision 2030, the Task Force on Vision
2030 for Rule of Law (Task Force) was established, with membership
comprising internationally renowned experts and academics, to
advance the work for effective implementation of the initiatives
under Vision 2030, and to advise the HKSAR Government on its
proposal to achieving the intended policy objectives. DoJ has been
providing secretariat support to the Task Force. Further details of the
background is set out in Chapter 1 of the Report.
3.
During the Task Force’s term of two years, substantial work
has been carried out towards achieving its vision and mission.
4.
The Task Force has been steering the Secretariat in conducting
research and collating objective data and information pertaining to
the rule of law practice, setting up a dedicated database of objective
data pertaining to the practice of rule of law, as well as discussing on
issues concerning the understanding of the concept of the rule of law
and devising a methodology for objectively reviewing the practice of
rule of law. Details of the above work are set out in Chapter 2 and
Chapter 3 of the Report.
5.
In summary, having reviewed issues on the understanding
of the concept of the rule of law, including some academic views
and material from some international bodies as set out in Annex A
and Annex B, the Task Force recommended to identify the “basic
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fundamentals” of the practice of rule of law which should be
commonly shared values, and accordingly proposed the following
seven indicators which may form the “common denominators” to be
used as the starting point for formulating an objective methodology
to review the practice of rule of law:
(1)

Judicial independence

(2)

Equality before the law and protection of the right to
non-discrimination

(3)

Accessibility of laws

(4)

Efficacy of civil and criminal proceedings and dispute
resolution system

(5)

Prevention of corruption

(6)

Prevention of abuse of government power

(7)

Fundamental human rights

6.
The above list is not exhaustive but should be subject to
continuous refinement. The Task Force also observed that varying
practices of rule of law in different regions and/or jurisdictions
attributable to their unique cultures, socio-economic features and
legal traditions, etc. should be integrated so as to gain a fair and
objective overview of the “basic fundamentals” of the rule of law in a
wide range of jurisdictions.
7.
The Task Force also generally acknowledged the benefit of
adopting objective data to generate useful and empirical evidence
about the actual situation of the rule of law practice in a jurisdiction. In particular, a review mechanism based on objective
data would facilitate the assessment and analysis of the rule of law
practice of a jurisdiction in an objective way.
8.

The Secretariat has since the inception of Vision 2030
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devoted its effort to collect and collate objective data and
information pertaining to the practice of the rule of law in
Hong Kong, and under the guidance of the Task Force, DoJ has set
up an objective rule of law database and officially launched it in
November 2021.
9.
The current database sets out a three-step proposed
methodology which serves as a prototype for reviewing the practice
of rule of law in a particular jurisdiction based mainly on objective
data and information:
(1)

firstly, the objective data and information will be
assigned to the appropriate rule of law indicators;

(2)

secondly, the data will be rationalised by being
further divided into three categories, namely the
“infrastructure information”, the “resources data” and
the “quality data”; and

(3)

thirdly, a referencing mechanism will be worked out
where different categories of data and information
will be treated differently with the use of a set of
comprehensive formulae to covert the objective data
and information into appropriate “referencing points”.

10.
As the proposed methodology is intended to be deployed
for use by different jurisdictions, it must take into account the
uniqueness of different jurisdictions’ rule of law practices such as
their cultural, geographical, economic and legal situations.
11.
It is also emphasised that the methodology is meant to
provide useful referencing points for an individual jurisdiction’s
self-monitoring of its progress and practice of the rule of law. It can
also help improve public understanding and awareness of the rule
of law, therefore contributing to addressing rule of law challenges,
in line with the Sustainable Development Goal 16 under the 2030
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Agenda which aims to promote peaceful and inclusive societies for
sustainable development, provide access to justice for all and build
effective, accountable and inclusive institutions at all levels.
12.
In view of the complexity of devising the methodology, the
Task Force supports engaging professional specialists in various
fields such as economics and social science for further research on
issues including the linkage between the cultural, socio-economic
and legal traditions attributes of particular jurisdictions and their
rule of law practices, with a view to refining the objective review
methodology.
13.
Moving forward, the Task Force recommends that DoJ
should task an independent and non-profit making entity based in
Hong Kong to continue the study and work of assessing the practice
of rule of law in the region and beyond.
14.
With the support and guidance of the Task Force, DoJ
has also in the past two years organised a series of promotional,
educational and capacity projects under the Vision 2030 initiative
for strengthening the understanding and practice of the rule of law.
Details of the above work are set out in Chapter 4 of the Report.
15.
In respect of local initiatives, many promotional and
educational projects described as the “3Es” projects have
been rolled out at different levels in the society, targeting the
general public, teachers, primary school students, secondary school
students, youth college students, young legal professionals, legal
practitioners respectively. Various local signature legal events
have been organised to facilitate international legal exchanges and
cooperation as well as education for local legal professionals.
16.
As regards other regional and international capacity building
activities taken forward by DoJ under the Task Force’s steer, although
the COVID-19 pandemic has caused some interruptions, certain
events had been successfully held during the period, amongst which
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was the seminal activity, the International Youth Legal Exchange
Conference 2021 which was motivated by the Task Force’s emphasis
on rule of law education of the youth and has provided insights
on the Task Force’s study of the impact of the cultural elements on
the practice of rule of law.
17.
Looking ahead, DoJ will continue to be committed to
enhancing local educational programmes, contributing to capacity
building in the region and internationally, as well as strengthening
multilateral and regional collaboration to advance the rule of law.

ABBREVIATIONS
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A.

Background

The Task Force on Vision 2030 for Rule of Law (“Task Force”) was
established by the Department of Justice (“DoJ”) of the Hong Kong
Special Administrative Region (“HKSAR”) under its initiative named
“Vision 2030 for Rule of Law” (“Vision 2030”), which was launched
in 2020 to echo the United Nations’ 2030 Agenda for Sustainable
Development (“2030 Agenda”) insofar as the rule of law aspects are
concerned. The background leading to the establishment of the Task
Force is briefly set out below.
United Nations’ 2030 Agenda For Sustainable Development
2.
The 2030 Agenda was adopted in 2015 by all members of
the United Nations to address global challenges, including poverty,
inequality, climate change, environmental degradation, peace and
justice etc.1 It encompasses a total of 17 Sustainable Development
Goals (“SDGs”), marking a blueprint to achieve a better and more
sustainable future for all.
3.
The rule of law is an exclusive pillar for the successful
implementation of the 2030 Agenda. Amongst the 17 SDGs which
are interconnected, the aim of SDG 16 is to promote peaceful and
inclusive societies for sustainable development, provide access
to justice for all and build effective, accountable and inclusive
institutions at all levels. Specifically, Target 16.3 of SDG 16 is to
promote the rule of law at the national and international levels and
ensure equal access to justice for all. Other targets of SDG 16 include
the promotion of anti-corruption work and education, as well as the
reduction of illicit financial flows, which are also directly or indirectly
correlated to the practice of the rule of law.

1

See https://sdgs.un.org/goals (accessed May 2022).
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Overview Of “Vision 2030 For Rule Of Law”
4.
Against the backdrop of the adoption of the 2030 Agenda,
DoJ decided to formulate a visionary initiative, i.e. Vision 2030, that
spans over ten years for the promotion and education of the rule of
law. Vision 2030 was officially launched at the Inaugural Rule of Law
Congress during the Hong Kong Legal Week 2020 held in November
20202. “2030” marks the common goal to achieve the SDGs under the
2030 Agenda.
5.
Vision 2030 seeks to promote the proper understanding
and recognition of the rule of law by studying its various elements
through research, stakeholders’ collaboration and capacity building,
thereby contributing to the sustainable development of inclusive and
fair societies at both the domestic and international levels.
6.
The initiative is significant to Hong Kong, which takes
pride in its robust rule of law and independent judiciary under
the principle of “One Country, Two Systems”, whilst seeking to
further strengthen proper education on and the promotion of the
rule of law so as to enable Hong Kong to achieve greater heights.
Through professional exchanges, research and capacity building
with stakeholders including youths, legal practitioners, academics,
it is hoped that the Vision 2030 initiative can strengthen Hong Kong
community’s understanding of the concept of the rule of law and
its implementation, thereby contributing to the development of the
rule of law both locally and internationally and safeguarding Hong
Kong’s prosperity, stability, and sustainable development.
7.

2

Vision 2030 also echoes the Belt and Road Initiative in its

The official launch took place at the Former French Mission Building. Live broadcasts of the event
(through various channels) attracted over 48,000 viewers. The Former French Mission Building (a
declared monument which last housed the Hong Kong Court of Final Appeal from 1997 to 2015),
part of Two Exchange Square, part of the West Wing of the former Central Government Offices
(CGO) and together with the offices of the Department of Justice housed in the Main, East and West
Wings of the CGO form an international Legal Hub in the central business district of Hong Kong.
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zero tolerance for corruption, the importance of legal cooperation
and common prosperity in the rule of law for all participating economies. Through collaboration with stakeholders, the initiative will
benefit not only the HKSAR, but also participants of the Belt and Road
Initiative, as well as the international community as a whole.
8.
The HKSAR Government is and will always be strongly
committed to upholding the rule of law, judicial independence and
the fundamental rights and freedoms of Hong Kong residents. The
rule of law is the cornerstone of Hong Kong’s success. Vision 2030
has received high level policy support and the Financial Secretary of
HKSAR has in the 2020-21 Budget earmarked about HK$450 million
for DoJ to implement Vision 2030.
The Task Force
9.
Alongside the launch of Vision 2030, a Task Force on Vision
2030 (“Task Force”) with membership comprising internationally
renowned experts and academics has been set up to advance the
relevant work for effective implementation of the initiatives under
Vision 2030 in the short-, medium- and long-term with a view to
promoting sustainable development for the rule of law, and to advise
the HKSAR Government on its proposal to achieving the intended
policy objective.
10.
DoJ has been providing secretariat support to the Task Force.
The term of the Task Force runs from 1 June 2020 to 31 May 2022,
subject to review.
B.

Terms Of Reference, Vision And Mission Of The
Task Force

11.
The terms of reference of the Task Force on Vision 2030 for
Rule of Law are as follows:
To advise and assist the Department of Justice in respect of the
implementation of the Vision 2030 initiative for the promotion and
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education of the rule of law, including but not limited to the following:1.
To review, advise and make recommendations towards
achieving a more equitable, just and inclusive society underpinned by the rule of law for sustainable development.
2.
To review, advise and make recommendations to
assess the effectiveness of the rule of law and to enhance the
understanding of the rule of law for sustainable development.
3.
To conduct, or to engage experts to conduct, such studies
as reasonably incidental to the matters mentioned above.
4.
To consider and advise on such matters as may be
incidental to achieving the vision and mission (see below) of
Vision 2030 for Rule of Law, including any of the matters stated
above.
12.
The vision of the Task Force is to build and maintain a fair
and rule-based society underpinned by the rule of law through
collaboration with stakeholders towards sustainable development for
all in line with the spirit and intent of SDG 16 of the 2030 Agenda.
13.
The mission of the Task Force is to advance the rule of law and
achieve sustainable development goals in related fields through:•

Facilitating inclusive stakeholders’ collaboration;

•

Encouraging academic and professional exchange
and research;

•

Enhancing capacity building and dissemination of
proper information; and

•

Organising promotional activities and contributing to
building a strong rule of law community within this
region and beyond.
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Methods And Process

14.
The Task Force Members (“Members”) met up
regularly to deliberate on matters under its terms of reference
as stated above. The Task Force held its first official meeting on
12 June 2020, followed by the second and third meetings held
respectively on 27 November 2020 and 6 December 2021. The
meetings were by way of video conference due to the sway
of the COVID-19 pandemic.
15.
During its term of two years, the Task Force has carried
out substantial work towards achieving its vision and mission,
in particular in relation to the short term targets of Vision 2030,
namely to:
(1)
strengthen the community’s understanding and
practice of the rule of law through promotion, education and
capacity building;
(2)
keep abreast of international and regional development
in the rule of law;
(3)
conduct research and collating objective data relevant
to rule of law; and
(4)
foster collaboration with local and international
stakeholders and co-organise events to promote and advance
the rule of law.
16.
With regard to target (1), a number of promotional, educational and capacity building projects have been planned and
conducted under the Vision 2030 initiative for strengthening the
local community’s understanding and practice of the rule of law.
Details of the projects are summarised in section A of Chapter 4.
17.
With regard to target (2), the Task Force has been supportive
of international and regional exchange. Although many projects
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remain in the pipeline due to the travel restrictions caused by the
COVID-19 pandemic situation over the last two years, DoJ managed
to organise several international events in relation to the rule of
law development. In particular, the Task Force takes the view that
youth inclusion is essential to the advancement of the rule of law.
Upon its advice, DoJ organised an event for youths in the region,
namely the International Youth Legal Exchange Conference 2021
on 11 September 2021. The event aims to connect and provide a
platform for youths in the region to enhance their understanding
of the different legal systems and rule of law practices in the region,
to exchange best practices and contribute to the society. Details
of this event and other relevant events are set out in section B of
Chapter 4.
18.
On target (3), the Task Force has been steering the Secretariat
in conducting research and collating objective data and information
pertaining to the rule of law practice, setting up a dedicated database
of objective data pertaining to the practice of rule of law, as well as
discussing on issues concerning the understanding of the concept
of the rule of law and devising a methodology for objectively
reviewing the practice of the rule of law, so as to provide a basis for
a better understanding of how the rule of law is practised and how
to improve on it as necessary as well as enhancing the development
of the rule of law in the region and beyond.
19.
On target (4), the Task Force has been tactfully steering DoJ
to collaborate with local and international stakeholders to organise
events to promote and advance the rule of law. Relevant events
include those held during the Hong Kong Legal Week 2020 (from
2 to 6 November 2020)3 and the Hong Kong Legal Week 2021 (from

3

Events included the Inaugural Rule of Law Congress, the 14th Annual Generations in Arbitration
Conference, Sports Dispute Resolution Conference, launch of the pilot scheme on case settlement
conference in the District Court, the annual Hong Kong Mediation Lecture and the Mediation
Conference 2020, etc.
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1 to 5 November 2021)4. Details of these projects are set out at
Chapter 4.
D.

About This Report

20.
This Report aims to encapsulate the tasks that have been
carried through by the Task Force and the progress of its work in
implementing the abovementioned targets.
21.
Chapter 2 illustrates the Task Force’s discussion on the
contemporary concept of the rule of law and how this meshes with
the uniqueness of different jurisdictions, with a view to figuring
out the common denominators for the measurement of the “basic
fundamentals” of the rule of law.
22.
Chapter 3 focuses on the dedicated database of objective
data pertaining to the practice of rule of law launched under the
Vision 2030 initiative, and the conceptual model and proposed
methodology to review the rule of law practices by objective means.
The Task Force has recognised the need to engage specialists in
other fields such as economics and social science to study further
the methodology having regard to in-depth research on the linkage
between the cultural, socio-economic and legal traditions attributes
of particular jurisdictions and their rule of law practices.
23.
Chapter 4 outlines the local projects, promotion activities
and other capacity building events that have been taken forward or
planned with a view to augmenting the proper understanding and
recognition of the rule of law at various levels in the region and
beyond.

4

Events included the Inaugural Rule of Law Signature Engagement Event (SEE), the 4th UNCITRAL
Asia Pacific Judicial Summit 2021, Greater Bay Maritime Forum, International Criminal Law
Conference, Maritime Dispute Resolution in Hong Kong, Workshop on Online Dispute Resolution,
Generations in Arbitration Conference, Mediation Lecture 2021, Hong Kong Mediation Lecture 2021
and the Law Society of Hong Kong’s 4th Belt and Road Conference, etc.
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24.
The last part of the Report concludes the Task Force’s
achievements made so far and its future plan for further
enhancement of the rule of law for sustainable development.
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CHAPTER 2
UNDERSTANDING OF
RULE OF LAW
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A.

Introduction

25.
The Task Force has been committed to strengthening,
promoting and advancing the practice of the rule of law in
line with Target 16.3 of SDG 16 under the 2030 Agenda.
Members found that the rule of law is venerable and subject to
continuous and evolutionary development in each jurisdiction.
With the goal of devising a methodology for objectively reviewing
the practice of rules law, the Task Force has instructed the
Secretariat to conduct an in-depth study of the rule of law starting
with an examination of the meaning of “rule of law”.
26.
Having reviewed the study by the Secretariat, the Task
Force has had fruitful discussions on the conceptualisation
of the “rule of law”. It is recognised that the concept had been broadly
debated over centuries and there exists at present no universally
accepted definition or measurement system for the rule of law,
whereas its practical aspects are often overlooked. The Task Force
recommended to adopt a more pragmatic approach by identifying
the concrete issues involved in order to boil down the abstract
concept into something practical and achievable, taking into account
the modern societal environment globally. To this end, Members
suggested identifying a set of common denominators, i.e. certain
primary and intrinsic elements of the rule of law that are commonly
and widely accepted.
B.

Common Denominators Of Rule Of Law

27.
The Task Force began by noting the long history of
scholarly debate5 on the doctrine of the rule of law as well as the

5

The idea of the rule of law has ancient roots in European political thought. A “horizon of meaning
of the rule of law” was elaborated by ancient Greek philosophers concerned about the potential for
a democratic government to degenerate into a tyranny. The idea was already put into practice in
Athens during the fifth Century B.C. where the Magistrates of the Polis, the democratic political
community, could be charged with violations of the law by private citizens. See Ricardo GosalboBono, 2010, “The Significance Of The Rule of Law And Its Implications For The European Union
And The United States”, University of Pittsburgh Law Review 72 (2), at 232.
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working definitions adopted or envisaged by modern international
organisations having a focus on the measure-ment of rule of law.
The intent is to look into whether there are certain similarities
between the concepts of rule of law adopted or envisaged by different legal scholars and institutions from which one may identify
certain basic elements or indicators that could be regarded as the
“common denominators” of the rule of law.
The “thin” and “thick” approaches
28.
The Task Force has reviewed a number of contentions
about the nominal and operational definitions of “rule of law”
developed by legal theorists, philosophers and jurists in a
variety of contexts, including but not limited to those proffered
by Professor Dicey, Lon Fuller and Lord Tom Bingham.
Views from the perspectives of both the common law and the
civil law systems have been taken into account. A summary
of some major academic views on the rule of law prepared by the
Secretariat is at Annex A.
29.
In gist, the term “rule of law” is capable of manifold interpretations based on different philosophical and political theories.
Amongst them, there is a prominent distinction of analysis between
the “thin” and “thick” theories.
30.
The “thin” theory emphasises largely on the procedural
normativity in which the process of obtaining a “justice outcome”
at different stages of the justice chain has to meet certain criteria
so as to be “just” and hence in accordance with the rule of law.
This aspect of the rule of law, known as the principle of legality,
includes compliance with the derivative principles of legal
certainty, transparency, publication, general application, clarity,
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non-retroactivity of laws (e.g. Lon Fuller’s definition6).
31.
The thin theory is distinguishable from the substantive
or “thick” theory of the rule of law which shifts the focus from
procedure to substance of the law based on the contention
that the substance of judicial outcomes also matters and
such outcomes must be reflective of fundamental rights, fairness
and equity. Accordingly, more substantive values such as equality
before the law, human rights and the security of private contracts
are involved (e.g. Lord Bingham’s definition7). The “thick” understanding of the rule of law resonates strongly in the United Nations’
declarations and statements, such as the Declaration of the HighLevel Meeting of the General Assembly on the Rule of Law at the
National and International Levels8.
32.
The Task Force and the Secretariat noted that neither
approach is considered flawless, depending on differing perceptions
and stances towards the notion of rule of law by different scholars
in their eras. For instance, the “thin” approach has been critiqued of
being too devoid of substance to generate just outcomes and failing
to take sufficient account of the interlocking and overlapping texture
of social norms such as affordable legal aid, efficacious laws and a
professional judiciary. The “thick” approach, on the other hand, has
been critiqued of, for instance, being too prescriptive of the just
outcomes and thus limiting the rights and entitlements that may not
sufficiently recognise the notion of the rule of law as a progressive

6

See Lon Fuller’s definition of the rule of law at paragraph 5 of Annex A. In gist, Lon Fuller
formulated eight principles for the rule of law of what he called “the inner morality of law”, requiring
that laws be general, public, prospective, consistent, coherent, clear, stable, and practicable.

7

See Lord Bingham’s definition of the rule of law at paragraph 15 of Annex A. He introduced the
eight principles of the rule of law: (i) accessibility, (ii) law not discretion,
(iii) equality, (iv) exercise of power, (v) human rights, (vi) dispute resolution, (vii) fair trial, and (viii)
compliance with international law.

8

Declaration of the High-level Meeting of the General Assembly on the Rule of Law at the National
and International Levels of the United Nations, UN Doc A/RES/67/1, 30 November 2012.
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expansion of such rights and entitlements, whilst the reality of the
rule of law in many developing societies may not enable them to
give significant meaning to the substance of the fundamental rights.9
The comments from opposite camps in this context, examples of
which are at Annex A, have been subjected to material discussions
amongst Members in their consideration of the appropriate approach
to be taken in putting forward the Task Force’s proposal in this
Chapter from paragraph 37 onwards.
33.
In this connection, it is also of relevance to note the comment
by the Honourable Chief Justice of the Court of Final Appeal of
Hong Kong, Mr. Andrew Cheung, in his recent speech delivered
during the Hong Kong Legal Week 2021 that10:
“10.

… it is useful to remember that a particular version of the
rule of law which functions well in one jurisdiction may
not necessarily be transplanted to another jurisdiction
seamlessly and without any hiccup. It is a fact that there
is no consensus as to how the rule of law should be
defined and administered among jurisdictions, and due
regard must be given to the unique circumstances and
context of the particular jurisdiction concerned…

32.

The rule of law, like all important doctrines or concepts,
has its own limits.

33.

I would like to touch on only two points here. First,
whilst some have suggested that the rule of law means
the rule of good law both in terms of the law making

9

See Gosalbo-Bono, Ricardo, “The Significance Of The Rule of Law And Its Implications For The
European Union And The United States”, University of Pittsburgh Law Review, Volume 72, Number 2,
229-360, at pages 289-290.

10

Speech by The Honourable Chief Justice Andrew Cheung at the Rule of Law Signature Engagement
Event “SEE – A Journey of Transformation for a Sustainable Future” on 5 November 2021, Hong
Kong, available at: https://www.hkcfa.hk/filemanager/speech/en/upload/2275/Rule%20of%20
Law%20Signature%20Engagement%20Event%20(English%20only).pdf (accessed May 2022).
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process and the substance of the law (that is, the
protection of fundamental rights), it has to be recognised
that fundamental rights aside, even the thick rule of law
does not dictate what the law’s content should be. The
making of “good” law is primarily the responsibility of
the government and the legislature. In a common law
jurisdiction like Hong Kong, where judges do from time
to time make law on an incremental basis in suitable
cases, that is also the responsibility of our judges, but
only to that limited extent.
34.

… The courtroom is not the forum for the promotion
or ventilation of political or other non-legal views. All
this simply mirrors a broader and more general point,
that is, the rule of law does not solve issues in society
that belong to the province of the government or the
legislature.

35.

In short, the essential importance of the rule of law to
our society is beyond dispute. Nonetheless, it is not a
panacea to all problems in society.”

Approaches in international ranking indices / reports
34.
Whilst the elements of rule of law appear to be plentiful
and generally recognised internationally, there however exists no
universally accepted mechanism for its assessment. The Task Force
particularly noticed that international bodies which have engaged in
the exercise of measuring the practice of the rule of law in different
jurisdictions often adopt a working definition of the “rule of law” to
facilitate the assessment in their ranking indices or reports.
35.
The Task Force has hence looked at the working definitions of
the “rule of law” prevalently employed in relevant ranking indices and
reports by well-known bodies including the World Justice Project, the
World Bank, the Heritage Foundation (USA), the Freedom House

UNDERSTANDING OF RULE OF LAW

35

(USA), Bertelsmann Stiftung (Germany) and the Agence Française de
Développement (France), as well as the respective indicators adopted
by them for the assessment of the rule of law practices. A comparison
table is at Annex B.
36.
While these working definitions and indicators on the “rule
of law” studied are not free from criticisms,11 they may arguably
provide a practical reference on how the rule of law should be
approached in the contemporary world12. A review of the various
working definitions and indicators indicate that most of them tend to
gravitate towards the “thick” notion of the rule of law, encapsulating
not only the formal and procedural elements (such as publicity of
clear laws, prevention of abuse of government powers, judicial
independence, procedural justice in criminal and civil proceedings)
but also the substantive elements concerning the protection of
human rights and equality of application of the law.13 Some indicator
lists are more sophisticated, having boiled down the concept into a
basket of sub-indicators such as “absence of corruption”, “order and
security”, “regulatory enforcement” and “separation of powers”.
Proposed rule of law indicators
37.

Having regard to the pivotal doctrinal literature and materials,

11

For example, the World Bank’s indicators have been criticised of having conflated many different
notions into a single concept, and it lacks content validity and does not map onto a definition of the
rule of law. See Versteeg, Mila and Ginsburg, Tom, 2017, “Measuring the Rule of Law: A Comparison
of Indicators”, Law & Social Inquiry, Volume 42, Number 1, 2017, 100-137, at page 106.

12

For example, the rule of law indicators adopted by World Justice Project and the World Bank have
arguably provided comprehensive and influential rule of law indicators. See Versteeg, Mila and
Ginsburg, Tom, 2017, “Measuring the Rule of Law: A Comparison of Indicators”, Law & Social
Inquiry, Volume 42, Number 1, 2017, 100-137, at page 101.

13

There is controversy over the question of whether the rule of law requires respect for fundamental
rights, the exact content of which has been illustrated as varying in the different legal systems of
the world. See McCorquodale, Robert, “Defining the International Rule of Law: Defying Gravity?”,
International and Comparative Law Quarterly, Volume 65, 2016, 277-304, at pages 281-282. See
also Gosalbo-Bono, Ricardo, “The Significance Of The Rule of Law And Its Implications For The
European Union And The United States”, University of Pittsburgh Law Review, Volume 72, Number 2,
229-360, at page 290.
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the Task Force takes the view that neither the “thin” nor the “thick”
versions could provide a superlative definition of the rule of law
which can adequately balance reality with aspiration. A balance has
to be struck to conceptualise the rule of law such that it is reflective of
the fundamental institutions and systems to be applied as a yardstick
for what is “just”, so that the substance of the rule of law may vary
according to culture, time or place.
38.
Having balanced the need and the feasibility of adopting any
definition of the rule of law in its study, the Task Force was of the
opinion that instead of formulating a comprehensive or universally
accepted definition, it would be more helpful to identify the “basic
fundamentals” of the practice of rule of law, which should be shared
values advanced in any society that could aptly be treated as building
blocks for working out the contemporary guiding principles of the
rule of law. This is the so-called the bottom-up approach or the low
hanging fruit approach. As the primary aim of the exercise at the
present stage is to work out a methodology to objectively review the
practice of rule of law, the Task Force decided that a definition of rule
of law was not necessary or obligatory for facilitating its study as long
as the “common denominators” denoting the basic fundamentals of
the rule of law practice could be identified.
39.
Based on the materials studied so far and the disparate societal
attributes (to be discussed in the next session), the Task Force has
proposed seven indicators, as set out below, which were considered to
reflect the “basic fundamentals” of the rule of law that may generally
be applicable as the “common denominators”, and could be used to
broadly categorise the objective data for the purpose of reviewing the
practice of rule of law. These indicators serve as a starting point for
considering and devising the objective methodology for reviewing
the rule of law practice, which will be elaborated in Chapter 3 below.
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(1)

Judicial independence

(2)

Equality before the law and protection of the right
to non-discrimination

(3)

Accessibility of laws

(4)

Efficacy of civil and criminal proceedings and
dispute resolution system

(5)

Prevention of corruption

(6)

Prevention of abuse of government power

(7)

Fundamental human rights

40.
These indicators (which may form the “common denominators”
– see also paragraph 51 below) are inspired by certain underlying
values of the rule of law prominently embodied in the definitions
or conceptualisations by the legal scholars and international
organisations that have been studied by the Task Force. On the
other hand, the Task Force acknowledges that the proposed list
of indicators is not exhaustive, but may be subject to continuous
refinement in the process of formulating the objective methodology
for reviewing the practice of rule of law.14
41.
The Task Force further observed that certain factors
may affect the methodology and hence the variety of the
indicators/common denominators. One of these factors is
the varying practices of rule of law in different regions and/

14

For instance, there was discussion amongst Members as to whether the influence of the social media
and polarised press should be an independent rule of law indicator. Nowadays, people having
an intended legal pursuit might not seek justice from the courts, but aggrieved parties and the
underprivileged might choose to put forward their cases via social media or other traditional media
outlets. The use of media or social media, being a tool appealing to the public in seeking support,
could have an interaction with the access to justice. However, sometimes it is doubtful whether due
process is being observed and any unproven facts reported by the media or social media could even
bring devastating impact on the access to justice and the rule of law.
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or jurisdictions attributable to their unique cultures, socioeconomic features and legal traditions, as well as the temporal
or spatial changes of circumstances in various areas such as
social, political and/or legal aspects, etc (see section C below).
In this connection, it is also observed that whether applying and
implementing certain transnational instruments developed by
international organisations15 may also be a factor relevant to
the consideration of the rule of law situation in a particular
jurisdiction, whereas one cannot simply jump to the conclusion
that not applying and implementing such instruments would
necessarily mean paying less regard to the rule of law since
there could be a variety of different reasons or practical
difficulties for not implementing them, such as those relating
to their specific rule of law practices moulded by their
unique cultures or legal traditions, etc, for which the ensuing
section C is relevant.
C.

Divergent Rule Of Law Practices In Different
Jurisdictions

Diverse cultures, socio-economic features and legal
traditions, etc.

15

For example, the United Nations Convention on the Rights of the Child, the Hague Conference on
Private International Law (HCCH)’s Convention on International Access to Justice and the HCCH’s
Convention on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial
Matters. These instruments deal with procedures and cooperative mechanism to protect, in crossborder situations, certain fundamental rights of individuals and facilitate access to justice. There
are other instruments concerning different cross-border legal issues such as the recognition of the
authenticity of foreign public documents, recognition of personal status, the enforcement of foreign
maintenance orders, the recognition and enforcement of foreign judgments, etc. These are also
some of the international instruments aiming to, inter alia, facilitate the implementation of the rule
of law across borders in the globe, in line with the spirit of SDG 16 to build effective, accountable
institutions at all levels. For related discussions, see van Loon, Hans, “At the Cross-roads of Public
and Private International Law – The Hague Conference on Private International Law and Its Work”,
in Collected Courses of the Xiamen Academy of International Law, Volume 11, 2017, 1-65, (Leiden,
The Netherlands: Brill/Nijhoff, 2017), at paragraphs 179-183, pages 56-58 (“Outlook – (Potential)
Significance of the Hague Conference and Its work for the Asia-Pacific Region”) which touched upon
the horizontal aspect of the rule of law and adoption of international conventions.
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42.
The Task Force has appreciated that the concept of rule of law
should not only be viewed from the trans-national dimensions, but
should also take into account local and regional dimensions. This is
because the unique and diverse cultures, socio-economic attributes,
legal traditions, political and governance philosophies, etc. of different
regions and/or jurisdictions may colour upon the way of how they
have been practising the rule of law.16
43.
For instance, under the Confucian traditions of harmony
present in some societies, people generally prefer to resolve disputes
amicably with assistance of their neighbours or respected elders in
their clan through conciliation in order to uphold a harmonious
community. On the other hand, some other societies tend to be more
litigious, typically stressing on individual rights and determining
the winning and losing parties in a dispute. Further, in terms of
transparency of government procedures, because of the unique social
environment or culture, people’s expectation on the degree of public
transparency may vary across different jurisdictions.
44.
Despite the disparate cultures, the rule of law may still be
upheld in different societies, even though their judicial structures and

16

See McCorquodale, Robert, “Defining the International Rule of Law: Defying Gravity?”, International
and Comparative Law Quarterly, Volume 65, 2016, 277-304, at page 281-282; Zartner, Dana, “The
Culture of Law: Understanding the Influence of Legal Tradition on Transitional Justice in PostConflict Societies”, Indiana International and Comparative Law Review, Volume 2, Number 2, 2012,
297-315. (The author argues that “understanding the local community’s perspective on law and
justice and the appropriate mechanisms for achieving peace and reconciliation post-conflict will be
more effective than simply imposing Western ideals about justice being handed down with a judicial
decision.” (at page 298))
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mechanisms differ17. A particular practice might have been serving a
society well even if the practice may not be considered on par with
the “standards” of another society. Therefore, a high or low number
of litigation cases in a jurisdiction alone may not necessarily manifest
the effectiveness of the judicial system as such practice and citizens’
perceptions may be influenced by their social contexts and local
cultures. The divergences in the social and cultural environments as
well as the plurality of political systems in different territories should
hence be taken into account when discoursing on their rule of law
institutions in a study for the sustainable development of the world
as a whole.18
45.
Apart from the cultural elements, economic criteria (e.g. size
of GDP) and geographical criteria (e.g. size, population) of different
jurisdictions may also have bearings on how objective data should
be construed in respect of individual jurisdictions. For instance,
the legal needs in a relatively poor rural community will be quite
dissimilar to the legal needs of an affluent urban community in an
industrialised jurisdiction. The distribution of public funding on
rule of law related aspects by different governments would hence
vary. In some places, disputes may be settled by the village leaders

17

For instance, some common law jurisdictions such as England and Wales of the United Kingdom, the
United States and Ireland have established independent sentencing guideline bodies for formulating
sentencing guidelines and promoting sentencing consistency with the goal of achieving fair and
objective sentencing. However, such sentencing guideline bodies are not prevalent in the globe.
The courts in many jurisdictions, especially those common law ones, have traditionally enjoyed
discretion in sentencing subject to appellate review and statutory limits on penalties. There has also
been debate in Hong Kong about whether it should have a similar sentencing committee to provide
guidelines for the sentences that magistrates and judges should impose. The Legislative Council has
in 2020 issued a research note on this issue: see https://www.legco.gov.hk/research-publications/
english/2021rt02-sentencing-guideline-bodies-and-oversight-of-judicial-conduct-in-selected-places20201216-e.pdf (accessed May 2022).

18

It has been observed that traditional legal scholars, who contributed to the development of meanings
in the implementation of the law, also exchanged knowledge with behavioural social disciplines as
they recognised that prescribing human behaviour and explaining human behaviour may contribute
to better law. See Langbroek, Philip M. and van den Bos, Kees and Simon Thomas, Marc and Milo, J.
Michael and van Rossum, Wibo M, “Methodology of Legal Research: Challenges and Opportunities”,
Utrecht Law Review, Volume 13, Number 3, 2017, pages 1–8.
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or elders without resort to the courts. It is consequently impractical
to solely rely on the objective data maintained by the courts to
evaluate the judicial efficacy and effectiveness in dispute resolution.
Thus for jurisdictions with different population sizes, GDP and/or
people’s income levels, etc., one needs to consider whether the same
set of data should be treated differently, and how it is to be done in
shaping the analysis objectively.

Specific circumstances at a particular time
46.
In considering the interrelation between the objective data
and the rule of law practice, the Task Force has found it important
not to overlook the existence of upward or downward spikes in the
trend of data caused by specific circumstances occurred in particular
years which may be attributable to temporal or spatial changes in
social, political and/or legal aspects. The resulting data variations
across several years would affect how these data are to be construed
for reviewing the jurisdiction’s rule of law practice, and further
in-depth analysis of the data trend for several consecutive years need
to be conducted as such.
47.
An example is the challenges faced by the Judiciary of the
HKSAR from the unprecedented COVID-19 pandemic which has
caused disruption in the administration of court hearings, resulting
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in a sudden drop in the number of case disposal in 2020.19 The
Judiciary of the HKSAR has responded by increasing the use of
technology, such as alternative hearing modes by way of telephone or
video-conferencing in order to deliver timely justice and to preserve
public interest. Court hearings were effectively handled by way of
remote hearings in suitable civil cases20 and court services have been
back on track in 2021 (see the example at footnote 19).
48.
A further example is the data on the corruption complaints
concerning election. Such data normally record an increase in the
election years and thus the data in election years and non-election
years should be examined severally. It is noted, for example, that
the Independent CommissionAgainst Corruption (“ICAC”) in
Hong Kong has publicised the complaints data related to election
and non-election separately.21
D.

Integrating The Societal Diversities Into The Common
Denominators

49.
Given the societal diversities as exemplified in the preceding
parts, a particular set of rule of law indicators, albeit adequately

19

Almost 18% of the annual caseload of the courts at all levels have been affected in 2020 since cases
began to be adjourned on 29 January 2020 till 3 May 2020. See the Judiciary Statement by the Chief
Justice of Court of Final Appeal on the General Adjourned Period issued on 25 March 2020: https://
www.info.gov.hk/gia/general/202003/25/P2020032500594.htm (accessed May 2022). For instance,
the number of interlocutory hearing disposed before the Court of First Instance Master Chambers
dropped by approximately 30% in 2020. The related statistics are as follows:
Description
No. of Interlocutory Hearings Disposed/ Heard before Court of First Instance
Master Chambers
Year to Year Change

2016

2017

2018

2019

2020

2021

24,798

22,549

21,924

24,099

16,607

23,450

N/A

-9%

-3%

+10%

-31%

+41%

20

See Judiciary Announcement on “Remote Hearings for Civil Business in Civil Courts”:
https://www.judiciary.hk/en/court_services_facilities/gap_remote_hearing.html (accessed May
2022).

21

See, e.g. ICAC’s Annual Report 2020, available at: https://www.icac.org.hk/icac/annual-report/2020/
(accessed May 2022), at pages 13, 15 and 40.
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objective, might not universally fit each and every jurisdiction unless
its measurement has by and large integrated the related cultural, socioeconomic and legal tradition elements. Societal disparities would also
render it difficult to examine a particular place’s practice of rule of law
solely in reliance upon objective data and information maintained by
the local authorities.
50.
Notwithstanding the different societal values and sociopolitical systems amongst different societies, the Task Force observed
that there exists certain commonly accepted values of the rule of
law. If the “common denominators” (which denote the conspicuous
commonly accepted values to achieving the rule of law and relevant
SDGs) could be identified and used as the basis of the methodology
to review the practice of rule of law, this could reasonably be regarded
as the norm or standard which different jurisdictions, despite the
variations of their rule of law practices, could adopt as an objective
and pragmatic mechanism to review the progress of its rule of law
practice. Moreover, a jurisdiction can, depending on its resources and
the particularity of its rule of law challenges encountered, prioritise
and sequence the indicators from the list of “common denominators”,
identifying one or several peculiar indicators that it would like to
work on with a view to making incremental improvements over a
specific period of time.
51.
Accordingly, the Task Force proposed that, as a starting point,
the seven rule of law indicators enlisted at paragraph 39 above may
form the “common denominators” to provide the normative pillars of
different aspects of the rule of law. It is reiterated that this list should
be subject to continuous refinement in the process of devising and
developing the methodology for reviewing the practice of rule of law
in an objective manner. Thereafter, in deliberating how to integrate
the societal differences into the rule of law indicators and the review
mechanism so as to gain a fair and objective overview of the “basic
fundamentals” of the rule of law in a wide range of jurisdictions, it is
considered that following factors, at the minimum, have to be taken
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into account and integrated into the methodology:
(1)
different cultural backgrounds unique to different
regions / jurisdictions;
(2)
different socio-economic backgrounds of different
regions / jurisdictions, including the exponential growth of
horizontal interactions in the global and regional markets,
and the increased mobility of people and capital;
(3)
the interactions of different legal systems and the
involvement of multiple legal systems; and
(4)
the data distribution and trend in certain contexts
which should be analysed in the long term before one can
fairly and objectively evaluate the data trend.
52.
In the next Chapter concerning the work process of the
Task Force in devising and curating an appropriate and pragmatic
methodology for an objective review of the rule of law practice,
issues relating to the integration of the cultural and socio-economic
attributes into the methodology will be further elucidated.

CHAPTER 3
OBJECTIVE
METHODOLOGY FOR
REVIEWING PRACTICE OF
RULE OF LAW
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53.
In devising an objective methodology for reviewing the
practice of rule of law, the objective data and information should be
used. In this connection, the Task Forces noted that ranking indices
and reports related to the rule of law (see Annex B) published
by international organisations often adopt data derived from
perception-based public surveys, selective expert polls or legislative
reviews. While such data may provide useful information on the
rule of law situation of the related jurisdiction, it is well settled that
methodology based primarily on subjective perception of the rule
of law may not accurately reflect a fair observation of the actual
rule of law practice in the jurisdiction. The same set of survey
given to different persons could generate totally different outcomes
materially affected by personal views and experience, educational
background, political stance, etc. rather than based on factual and
objective information.22
54.
The Task Force generally acknowledged the benefit of
adopting objective data to generate useful and empirical evidence
about the actual situation of the rule of law practice in a jurisdiction.
In particular, a review mechanism based on objective data enables
the collection of measurable and concrete information which would
facilitate the assessment and analysis of the rule of law practice of a
jurisdiction in an objective way. The information can better serve
as a roadmap for the jurisdictions to devise policies and pinpoint
concrete ways to allocate resources in a manner conducive to the
particular item(s) of objective data aiming to improve the situation.

22

For example, the methodology employed by the World Justice Project is a perception-based survey
with findings from the general public (generally a sample size of 1,000) and selected experts
(average of 30+) for each jurisdiction. The World Justice Project has not disclosed information on
the selection criteria for the experts chosen. The World Justice Project has acknowledged that one
of the limitations of their methodology concerns the possible measurement error due to the limited
number of experts in some jurisdictions which resulted in less precise estimates, and the uncertainty
associated with picking a particular sample of respondents. See World Justice Project Rule of Law
Index 2020 at 165 and the Rule of Law Index 2021 at 183. See also Davis, Kevin E, “What Can the
Rule of Law Variable Tell Us About Rule of Law Reforms?”, Michigan Journal of International Law,
Volume 26, Number 1, 2004, 141-161, at pages 150-151.
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The Task Force does not however obviate the possibility that the
methodology may also take heed of subjective feedback to gauge
people’s perception towards particular aspects of the rule of law
practice in a jurisdiction, with the objective data and information
laying the foundation for the methodology.
55.
The remaining part of this Chapter set out seriatim DoJ’s
proposal (with the guidance of the Task Force) to call into play
the relevant objective data in formulating the objective review
methodology.
A.

The Database

56.
In line with the 2030 Agenda which stresses the importance
of the availability of review processes based on rigorous and evidence
based data and evaluation for sustainable development,23 one key
project under the Vision 2030 initiative of DoJ is to widely review
relevant data concerning the rule of law practice for the purpose
of establishing a dedicated database, starting with Hong Kong, on
information pertinent to the development and practice of the rule
of law. It is believed that an objective rule of law database can help
identify the gaps and areas which require strengthening or reform
and will enhance the development of an objective methodology for
reviewing the practice of rule of law.
57.
The Secretariat to the Task Force has since the inception of
Vision 2030 devoted its effort to collect and collate objective data and
information pertaining to the practice of the rule of law in Hong Kong.
It was noted that such data in Hong Kong are voluminous, though

23

The 2030 Agenda notes that follow-up and review processes at all levels in relation to the progress
made in implementing the SDGs will be rigorous and evidence-based, informed by country-led
evaluations and data that are high-quality, accessible, timely, reliable and disaggregated by a number
of characteristics. See UN General Assembly, “Resolution adopted by the General Assembly on 25
September 2015: 70/1. Transforming our world: the 2030 Agenda for Sustainable Development”,
UN Doc A/RES/70/1 (21 October 2015): https://www.un.org/en/development/desa/population/
migration/generalassembly/docs/globalcompact/A_RES_70_1_E.pdf (accessed May 2022).
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largely scattered and fragmented, in the form of statistics, figures
and other form of information, already made public by over 100
local entities as the data sources.24 The process of data filtering and
analysis has inspired the Task Force and its Secretariat to develop
the proposed rule of law indicators which were advanced at paragraph 39 above.
58.
With the guidance of the Task Force, DoJ has set up an
objective rule of law database and officially launched it during the
Hong Kong Legal Week 2021 in November 2021. The database is
hosted in the Vision 2030 dedicated website at: https://www.v2030.
hk/en/rule_of_law_db/index.html.
59.
The said database currently demonstrates a conceptual
model for analysing and rationalising the relevant objective data and
information. It aims to solidify the proper understanding of how
the rule of law is practiced, in order to improve on it as necessary
through, amongst others, in-depth studies on the impact on the rule
of law practices by the uniqueness of the jurisdictions as discussed in
section C of Chapter 2 hereof.
60.
In the long run, Hong Kong’s experience of setting up the
database as well as the data collation and analysis may be shared
with other jurisdictions, in particular those along the Belt and Road
Initiatives.
61.
The raw data collected are well documented by DoJ for
analysis. The individual raw data are accessible at the concerned
local data sources’ websites, and they are not published in the said
database. Nevertheless, it should be stressed that one must avoid
simply referring to the raw data as a direct reference to the practice

24

Including, e.g. the Legislative Council, the Judiciary, Government bureaux and departments
(Department of Justice, Security Bureau, Legal Aid Department, etc.), statutory bodies (Equal
Opportunities Commission, ICAC, Office of the Ombudsman, etc.), legal professional bodies (Hong
Kong Bar Association, Law Society of Hong Kong, etc.).
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of rule of law in Hong Kong. Each of these data will have to be
properly processed, analysed, interpreted and formatted before any
meaningful conclusions can be drawn.
62.
Ideally, the data and information encapsulated in the said
database should fulfil the following criteria:
(I)

they should constitute the “core data” that are
commonly available across jurisdictions and can
identify specific dimension(s) of a legal system that
are amenable to reforms;

(II)

when taken into account in a holistic manner, they are
capable of revealing the “basic fundamentals”25 of the
practice of the rule of law in a particular jurisdiction;

(III)

they can enhance “vertical comparison” in that the
year-to-year data trend would enable the ongoing
assessment and reinforcement of the progress of one
particular aspect of the rule of law practice within the
jurisdiction concerned; and

(IV)

they can enhance “horizontal comparison” of specific
contexts of the rule of law with other jurisdictions
whilst having taken into account the disparate national
characteristics such as the population size, national
resources, cultural differences, etc. (discussed in
section C of Chapter 2 above).

63.
The fulfilment of criteria (I) and (II) warrants high level
assessment with legal and professional expertise and well-rounded
understanding of the rule of law practice both domestically and
internationally. The exercise also involves the determination on

25

See paragraph 38 above for the description of “basic fundamentals”.
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which data should be captured and thus qualify as part of the “core
data”, and whether it is justified to exclude some types of data.
64.
Insofar as criteria (III) and (IV) are concerned, some core data
so selected have to be transformed by using dedicated mathematical
formulae before they can be rationally and fairly employed for the
stated purposes. For example, resource related data may have to be
converted into the percentage of annual government expenditure, in
order that the resulting figures can represent the level of government
financial allocation accorded to a particular rule of law related
terrain. The resulting figures may then be compared fairly across
years in the jurisdiction as well as compared across jurisdictions in
spite of the different GDP and government resources.26 Other similar
data conversions required include finding the ratio by dividing
population-related data by the total population or the population
density, dividing cost for, e.g., access to the judicial system, by
the median monthly income of citizens, dividing the number of
investigations with the number of complaints received, etc.

26

For example, the Legal Aid Department’s annual expenditure (see the table below) does not directly
show how much financial allocation is accorded to the Department by the government. When the
data is converted into the percentage of annual government expenditure spent, the resulting figures
are capable of demonstrating the government’s resources allocated to the legal aid, which may be
capable of being compared with other jurisdictions’ share of government expenditure spent on legal aid.
Data description

Unit

2016

2017

2018

2019

2020

Legal Aid Department’s annual
expenditure

HK$
Million

1,024

1,006

1,133

1,481

1,314

Total government expenditure

HK$
Million

462,052

470,863

531,825

607,830

816,074

%

0.22%

0.21%

0.21%

0.24%

0.16%

Raw data (Hong Kong)

Converted data
Percentage of annual government
expenditure spent on Legal Aid
Department
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Conceptual Model And Methodology

65.
The current database sets out the proposed methodology
which serves as a prototype for reviewing the practice of rule of
law in a particular jurisdiction based mainly on objective data. The
methodology is contemplated to be a paradigm deployed for use
for the region and beyond. DoJ will, with the guidance of the Task
Force, develop and continuously refine the methodology, so as to
provide a reliable and realistic reference for self-monitoring purposes and for reviewing the practices of rule of law in all jurisdictions.
66.

The proposed methodology involves a three-step approach.

Step 1 – Data Categorisation
67.
First, the objective data of relevance (having fulfilled
the criteria set out at paragraph 62 above) will be assigned to the
appropriate rule of law indicators (see the proposed list of indicators
at paragraph 39 above.
Step 2 – Data Rationalisation
68.
The second step is to rationalise the data for the purpose of
fitting them into a rule of law review mechanism. It is to be done in
this way: for each rule of law indicator, in order to best reflect how
it is to be reviewed, the corresponding data will be further divided
into three categories according to their different traits, namely the
“infrastructure information”, the “resources data” and the “quality
data”.
(a)

Infrastructure information

69.
Under this category, for every individual indicator, specific
questions are devised in order to seek answers that are capable of
unveiling the principal infrastructure of the rule of law institution
under that particular indicator.
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70.
Three criteria for formulating the questions should be met,
namely:(1)

Insofar as the “infrastructure” is concerned, the
answers sought should as far as possible reveal the vital
and core part rather than the multi-faceted aspects
underlining the rule of law, and thus the peripheral
details pertaining to the same indicator may not be
focused.

(2)

The questions should be devised in a way that the
responding authorities of a jurisdiction are able to
answer with the objective and factual information on
hand or in their jurisdictional databases.

(3)

Polar questions are preferred as the “yes” or “no”
answers may be converted into numerical figures (e.g.
one mark for a “yes” answer and zero mark for a “no”
answer) so as to fit in the referencing mechanism to
be introduced under the heading “Step 3” below.

71.
The current database sets out sample questions in this regard,
such as questions concerning the indicator “judicial independence”
which would include whether there is a legislative framework for
the protection of judicial independence, whether judges are chosen
only on the basis of their judicial and professional qualities, whether
there is any political vetting process before the appointment of
judges.27 It is to be borne in mind that the fundamental elements of
judicial independence are included in the questions, which should

27

Other sample questions for the indicator “judicial independence” shown in the current database are:
- Is it legally provided that judges shall be immune from legal action in the performance of
their judicial functions?
- Do judges have security of tenure in office?
- Is there a specified process by which judges can be removed?
- Do judges set out the reasoning in their judgments?
- Are written judgments available to the public?
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as far as practicable be polar in nature, succinct, precise and capable
of being answered readily by reference to objective information of
the jurisdictions.
(b)

Resources data

72.
In Hong Kong, there are objective data regarding the
proportion of the government’s financial input on the rule of law
related aspects. One concrete example is the annual government
expenditure on the Legal Aid Department in Hong Kong as shown
at footnote 26, which is relevant to the extent to which the residents’
right of access to the court is safeguarded.28
73.
The percentage of expenditure can provide a fairer overview
of the governmental weighting anchored to an individual rule of
law dimension, given that different countries have different sizes of
government expenditures (both in per capita terms, and as share
of GDP). The yearly data trend enables a vertical comparison for
evidenced-based decision-making by policy-making authority to
strengthen the situation or prevent the situation from deteriorating,
and the converted figures can also be compared horizontally with
other jurisdictions.
(c)

Quality Data (efficacy, efficiency, effectiveness, etc.)

74.
Apart from figuring out the existence and strength of the rule
of law infrastructure and the related public funding in a jurisdiction,
it is equally pivotal to obtain objective data that are able to reveal the
“quality” of its rule of law practice. For illustration, the size of the

28

Given that legal aid in some jurisdictions are lacking or not government funded, further in-depth
study is needed on how to reflect other forms of legal aid (if available) in these jurisdictions.
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police force and the overall crime rate29 concern the law and order
of a city, which is relevant to the protection of right to life insofar
as rule of law is concerned. The said two sets of data, when read
together, may help gauge the effectiveness of police enforcement
on combatting crime in a city, an information that may assist the
government concerned to reckon the optimal measures and resources
to enhance city safety.
75.
That said, it is common ground that crime rates vary greatly
from place to place and are influenced by a great deal of factors other
than the size of the police force, e.g. poverty level, unemployment
rate, police spending, degree of modernisation, people’s willingness
to report crimes, people’s ethical commitments to law abiding
behaviours.30 Notably, Hong Kong has been recognised as one of the
world’s safest city,31 despite the fact that its police force size per capita
is not at the top tier of the globe. As such, judgmental analysis is
needed to determine how the law and order of a city can be evident
by reference to multilateral objective parameters including, but not
being limited to, the police size and the crime rate.
76.
Another example is the settlement rate of court-directed
mediation, which is related to the indicator of “efficacy of civil and
criminal proceedings and dispute resolution system”. These data (see

29

See below Hong Kong’s data for the years between 2016 and 2020 as a reference.
Data description

Unit

2016

2017

2018

2019

2020

Number of police officers per
capita in Hong Kong

No.

0.50

0.50

0.49

0.48

0.47

%

0.82

0.76

0.72

0.79

0.85

Overall crime rate
30

See, e.g. Davis, Kevin E, “What Can the Rule of Law Variable Tell Us About Rule of Law Reforms?”,
Michigan Journal of International Law, Volume 26, Number 1, 2004, 141-161, at page 149; World
Population Review, “Crime Rate By Country 2022”, at: https://worldpopulationreview.com/countryrankings/crime-rate-by-country (accessed May 2022).

31

For instance, Hong Kong ranked no. 8 in the biennial Safe Cities Index 2021 issued by the Economist
Intelligence Unit (EIU). See: https://safecities.economist.com/wp-content/uploads/2021/09/SafeCities-Index-2021_eng.pdf (accessed May 2022).
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the table below) reflect that the Hong Kong courts have encouraged
the use of alternative dispute resolution, including mediation, to
facilitate the resolution of disputes rather than litigation so as to
shorten the resolution process. They also demonstrate that over the
past few years, court-directed mediations in Hong Kong has resulted
in amicable settlement in approximately 60% of the mediations,
amounting to a reduction of around 600 court cases annually. Whilst
the data would show the extent to which mediation has effectively
alleviated the burden on the courts’ operation, yet it is questionable
how the data should be rationalised for a fair assessment of the
efficiency of the judiciary.
Data description
Settlement rate for courtdirected mediation in
both the High Court
and the District Court in
Hong Kong
Formula:

Unit 2016 2017 2018 2019 2020
%
62.3 60.3 63.1 59.4 56.8

Settlement rate for court-directed mediation

=

No. of court cases with settlement after mediation
x 100%
No. of cases where aprties were directed by the
court and agreed to mediation

Raw data for the
calculation
Settlement rate for courtdirected mediation in the
High Court
No. of cases where parties
were directed by the
High Court and agreed to
mediation

%

64

61

65

63

61

No.

666

780

724

622

353

56

No. of High Court cases
with settlement after
mediation
Settlement rate for courtdirected mediation in the
District Court
No. of cases where parties
were directed by the
District Court and agreed
to mediation
No. of District Court
cases with settlement after
mediation
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No.

423

478

467

394

216

%

60

58

60

52

53

No.

361

343

315

327

415

No.

217

199

189

170

220

77.
Another pitfall associated with the quality data is, due
to cultural differences, the same set of data may be interpreted
differently in different regions. For example, high number of annual
judicial review cases in a particular jurisdiction may theoretically
indicate that people there have faith in the court’s independence
and its capability to prevent the abuse of government power, or they
believe that the judicial review system is accessible and transparent.
On the contrary, such a high number can be interpreted to implicate
the litigious culture of the society. On the other hand, a low number
of judicial review cases may either indicate that there is little abuse of
government power or, in contrast, there are limited means of redress
for the abuse of government power and thus people generally do not
have sufficient trust in the judiciary or the judicial review system.
Hence, one would cast doubt on how to justly construe the number of
judicial review cases to aptly correlate the figures to the effectiveness
of the judicial review mechanism.
78.
It follows that, even though certain objective data relating
to the efficacy, efficiency, effectiveness or other attributes relating
to the rule of law practice can be extracted from the database, it
is questionable how the “quality” of the rule of law practice can
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be evidenced by these data, i.e. how can the data be rationalised,
in particular when taking into account the societal diversities of
different jurisdictions as discussed in section C to Chapter 2. The
Task Force considers and recommends that this necessitates the
analysis and judgment by specialists with ample knowledge of the
different legal systems and rule of law practices.
Step 3 – Referencing Mechanism
79.
The third step of the proposed methodology is to work out
a mechanism with the use of a set of comprehensive formulae to
convert the objective data and information (having been categorised
under Step 1 and Step 2 above) into appropriate “referencing points”.
80.
It should be stressed that the methodology is meant to
provide useful referencing points for an individual jurisdiction’s
self-monitoring of its progress and its practice of the rule of law,
rather than as a ranking system of any rule of law index. Instead
of establishing the superiority of a particular rule of law system,
it is intended to permeate as many jurisdictions as possible to aid
their empirical study and review of their rule of law practices in an
impartial and objective way.
81.
Here explains how the referencing mechanism may work.
Insofar as the “infrastructure information” (category (a) in Step 2)
is concerned, in order to employ them to evaluate the performance
of an individual rule of law indicator, it is envisaged that the
answer to each “infrastructure question” will carry a specific mark
that can fit into the formula for computation under the corresponding rule of law indicator. Similarly, for the resources data
and quality data (categories (b) and (c) in Step 2), the raw data or
converted data, albeit numerical in nature, may have to be further
computed or converted into figures that can be used to weigh up the
corresponding indicator.
82.

Different objective data are not equally important. A peculiar
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weight has to be assigned to a different data in order to adjust and
reflect its (heavier or lighter) significance to particular rule of law
indicator. Following the conversion of the data using the weight and
a specifically devised formula, the converted data should ideally be
capable of adding up to be a cumulative figure that is reflective of the
performance of each and every rule of law indicator.
83.
All the variable and calculations used in the referencing
mechanism must be theory based and can be explicitly justified.
It is envisaged that a total sum of the numeric figures for all the
indicators will be able to portray an objective picture of the rule of
law institutions of the jurisdiction concerned.
84.
Since the proposed mechanism for reviewing the practice of
rule of law is intended to be deployed for use by as many jurisdictions
as it can be, the determination of the weighting factors, the formula
and the overall mechanism for measuring the performance of the
rule of law indicators would require a thorough and pragmatic
consideration of how the interpretations of objective data are
influenced by the uniqueness of the jurisdictions as discussed in
section C to Chapter 2 such as their cultural, geographical, economic
and legal situations.
85.
In light of the complexity in devising the referencing
mechanism, the Task Force considers that this necessitates
the analysis and advice by specialists with not only the related
regional legal knowledge but also expertise in other disciplines
like sociology, global economics, political sciences, cultural
studies and statistics.
Further Study
86.
Given the concerns raised in the preceding section regarding
the complex computation of a wide variety of data and multilateral
issues arisen from the legal, sociology and statistics perspectives
when devising the methodology (in particular the referencing
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mechanism in Step 3 set out above), it is the Task Force’s view that
professional specialists in various fields such as economics and social
science should be engaged to conduct an in-depth empirical study
of the objective data and information so collated, and to refine the
proposed methodology for reviewing the rule of law practice taking
into account the need for rationalisation of the objective data (see
Step 2 above), and for integration of the cultural elements and other
inherent features affecting the rule of law practices of different
jurisdictions to adjust the figures in a properly devised referencing
mechanism (see Step 3 above).
87.
Having discoursed on the types of specialists to be engaged,
the Task Force recommended approaching economists and
sociologists who are more attuned to the potential cultural and
economic functions of legal institutions32 and have a broad insights
and exposure to appreciate the sociological and economic situations
as well as the diverse customs and cultures in different jurisdictions.
On the recommendation of the Task Force, DoJ is currently in the
progress of engaging suitable specialists.
C.

Concluding Remarks

88.
As illustrated in this Chapter, the Task Force has since its
establishment been overseeing the initiative under Vision 2030 of
setting up a dedicated database of objective data pertaining to the
practice of rule of law to facilitate a two-fold review mechanism:
(1)

Vertical Review: to assist each of the jurisdictions
concerned to review the “basic fundamentals”33 of its
rule of law practice by “vertically” reviewing the yearly

32

For example, it is now widely accepted that markets are unlikely to function in the absence of bodies
of contract law and systems of property rights (defined broadly to include corporate and commercial
law) that encourage exchange and investment. See World Bank, 1997, World Development Report
1997: The State in a Changing World, New York: Oxford University Press, at 30-31.

33

See paragraph 38 above for the description of “basic fundamentals”.
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trend of the relevant objective data, so as to facilitate
policy makers to assess the rule of law situation within
the jurisdiction and to make incremental progresses
where necessary; and
(2)

Horizontal Review: to give an overview of the
foundational rule of law situations across jurisdictions
with a view to enabling each of them to monitor their
own progress and to facilitate exchange with other
jurisdictions.

89.
Upholding the rule of law is a shared responsibility of all for
the benefit of worldwide substantial development, and all should
play their part. It is hoped that the launch of the dedicated database
of objective data pertaining to the practice of rule of law can provide
a useful and practical tool for all jurisdictions, both for the purpose
of monitoring their respective adherence to the rule of law, and
for better understanding of the state of the rule of law around the
globe which would enhance collaboration and exchanges among
different jurisdictions at bilateral, regional and multilateral level
for the development of the rule of law. The proposed mechanism
for reviewing the rule of law practice can also help improve public
understanding and awareness of issues and significant developments
in areas with a direct bearing on the respect for the rule of law. It
would therefore contribute to addressing rule of law challenges, in
line with SDG 16 under the abiding 2030 Agenda in promoting the
rule of law globally.
90.
The Task Force wishes to share with interested stakeholders
its experience of analysing the objective data and developing the
review methodology and mechanism in question, as a starting point
to elicit constructive dialogues with the stakeholders and informed
contributions on the subject.

CHAPTER 4
ENHANCING PUBLIC
EDUCATION AND
CAPACITY BUILDING
ACTIVITIES TO PROMOTE
RULE OF LAW
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91.
Alongside the development of the mechanism for an objective review of the rule of law practice as illustrated in Chapter 3, the
Task Force has taken a broader endeavour under the Vision 2030
initiative by taking forward a range of public education and capacity
building activities with a view to achieving its targets as stated in
paragraph 15 hereof. The goal is to explore the opportunities to
establish dialogues and/or inter-institutional collaborations with
stakeholders ranging from legal professionals, business sectors,
within the Asia Pacific Region and worldwide, as well as to provide
different authorities, both internationally and locally, with pragmatic
guidance contributing to strengthening cooperation on rule of law
issues and building a strong rule of law community within this region
and beyond.
92.
With the support and guidance of the Task Force, DoJ has in
the past two years organised a series of public education and capacity
building projects. The Task Force has all along been kept informed
of their progresses and effectiveness in achieving the respective key
performance objectives.
A.
Local Initiatives Through Promotion, Education And
Capacity Building
93.
As regards local initiatives in Hong Kong, the target under
the Vision 2030 initiative has been to enhance awareness of the
proper understanding of various aspects of the rule of law for not
only specific groups of people but at different levels in the society, in
response to the society’s call to strengthen proper education on the
rule of law and engagement of all stakeholders. With this in mind,
the following activities described as the “3Es” projects have been
rolled out for various sectors:
(a)

General Public - “Engagement” Projects
By engaging and reaching out to the general public
and local community, DoJ hopes to raise the aware-
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ness on the importance of a law-abiding society and
is working to collaborate with other organisations to
devise related outreach projects.
•

Studio DOJ
Starting from April 2020, DoJ has released a
series of bi-weekly animated short videos on
specific legal topics to dissimilate the proper
concept of the rule of law and provide the
general public with basic legal knowledge in
order to gain a better understanding of the
legal system in Hong Kong.34

		•

Summaries of Notable Judgments
DoJ regularly publishes online bilingual
summaries of local court judgments involving
important legal principles, issues of substantial
public interest, issues that attract strong media
or public interest, and/or for educational
purpose.35

(b)

Schools - “Empowerment” Projects
DoJ values the importance in empowering the
young generation to contribute to the development
of the rule of law for a sustainable future. Through
the Empowerment projects, DoJ has collaborated
with various stakeholders to organise a range of
educational activities for the youngsters as well as

34

See: https://www.doj.gov.hk/en/community_engagement/studio_doj/index.html (accessed May
2022).

35

See: https://www.doj.gov.hk/en/notable_judgments/summary_criminal_cases.html (accessed May
2022).
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the teachers and setting up electronic resources and
materials for teachers, with a view to strengthening
their understanding of the rule of law.
		For primary school students:
		•

“Rule of Law through Drama”
Through lively and interactive live drama
performances for primary school students,
DoJ hopes that primary school students can
learn the proper concept of the rule of law,
enhance awareness to comply with the law and
cultivate a law-abiding spirit. In the academic
year 2020/21, 86 shows have been performed
for around 63 local schools.36

		•

Law Quiz Competition Series
In order to highlight the importance of
abiding by the law and application of law in
daily lives, the Law Quiz Competition Series
were launched in 2021, comprising the Online
Law Quiz Game and the Inter-School Law
Quiz Competition for Primary Schools.37
Through the Competition Series, DoJ hopes
to enhance the students’ understanding of the
Constitution, the Basic Law, the rule of law,

36

The “Rule of Law through Drama” comprises two sets of drama performances entitled “Xie Zhi: The
Legend of Justice” and “The Adventure of Mr Auden”, specifically produced for lower and upper
primary school students respectively. The online premiere of “Rule of Law through Drama” 2021
was successfully held on 10 February 2021, attracting registrations from over 100 schools and school
sponsoring bodies with around 400 viewers. For details, see:
https://www.v2030.hk/en/public/pri_drama.html (accessed May 2022).

37

DoJ launched the Law Quiz Competition Series for Primary Schools in September 2021. For details,
see: https://www.lawquizcompetition.hk/ (accessed May 2022).
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Hong Kong’s legal system, concepts of law and
rules, and the importance of abiding by the
law.
		For secondary school and youth college students:
		•

“Key to the Future” Short Video Competition
The competition, which was opened to all
secondary school and youth college students
in Hong Kong, required participants to
produce a short video to promote the proper
understanding of the rule of law concepts and
share their thoughts on the future development
of the rule of law. The competition aims to
strengthen the proper concepts of the rule
of law amongst youths and in upholding the
Department of Justice’s motto “Rule of law and
Justice for All”.38

		•
“Pilot Scheme on Rule of Law Education for
			Secondary School Students”
DoJ supports the launch of the “Pilot Scheme
on Rule of Law Education for Secondary
School Students” by the Hong Kong Policy
Research Institute (HKPRI). Lawyers were
invited to act as facilitators, and students and
graduates from the law faculties of universities
acted as ambassadors. Through legal seminars,
educational games and interactive group
discussions, the Scheme enables secondary

38

The competition was launched on 16 August 2021 and the Award Presentation Ceremony was held
on 7 May 2022. For details, see: https://www.keytothefuture.hk/zh-Hant (accessed May 2022).
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school students to learn and properly
understand the core concepts of the rule of
law.39
		•

“Rule of Law Enlightenment” Programme
The “Rule of Law Enlightenment” Programme
(「明法。傳法」計劃) is a dedicated rule of
law education project for secondary schools
which will nurture and strengthen rule of
law awareness among the young generation.
The Programme consists of regular events
including the Law Talks for Schools, “Rule of
Law Journey” Hong Kong Legal Hub Guided
Tour and the Prosecution Week and the annual
highlight events.
Topics under the School Talks include the rule
of law and the role of DoJ, introduction to the
Constitution and the Basic Law, introduction
to Hong Kong’s legal system, dispute resolution
(including peer mediation), judicial review,
the prosecution of juvenile defendants,
school bullying and cybercrime etc. Through
the School Talks, questions and answers
interactions, etc., it is hoped that participating
students would have a more comprehensive
understanding of Hong Kong’s legal system as
well as law related issues.
For the “Rule of Law Journey”, participating
students would have the opportunity to attend
a guided tour to visit the various landmarks

39

For details, see: https://www.v2030.hk/en/public/sec_pilot.html (accessed May 2022).
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of the Hong Kong Legal Hub, including the
Function Hall, Former Ex-Co Chambers and
Mock Court of the Justice Place. Colleague
from DoJ would introduce the Hong Kong’s
legal system, the role of DoJ, share interesting
cases and other rule of law related information
with the visiting students.
		For teachers:
•
Rule of Law Training for Teachers by
			Endeavour Education Centre
DoJ supports the training course entitled
“Respecting the Law, Reinforcing the Rule
of Law” jointly organised by the Endeavour
Education Centre and the Education Bureau.40
Prominent legal experts were invited as
speakers for the training course on topics
including Hong Kong’s legal system, content
of the Constitution, the status and content
of the Basic Law as well as Hong Kong’s
obligation to maintain national security etc.
Through interactive small group discussions,
primary and secondary school teachers were
able to further discuss the presentation by
the speakers thereby strengthening their
understanding and knowledge on the various
topics such as Constitution, the Basic Law,
national security, Hong Kong’s legal system

40

The training course, first held in November 2020, was attended by 80 teachers. The overwhelming
response led to the re-run of the course in March 2021 which was attended by 140 teachers. It is
expected that the training course will be re-run in the academic year 2021/22. For details, see:
https://endeavour.org.hk/index.php/hk-law/training-course (accessed May 2022).
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and the rule of law.
		•

e-Resources for Rule of Law and Basic Law
DoJ supports the “e-Resources for Rule of Law
and the Basic Law” produced by the Basic Law
Foundation, providing a series of teaching
materials covering topics on the Constitution,
the Basic Law and the rule of law for flexible
deployment by secondly school teachers in
their teaching. The e-Resources website is
a platform that combines regular lectures/
training seminars, online teaching resources
and a membership system.41

(c)
Professionals and Legal Community - “Enrichment”
		Projects
The Enrichment projects are designed to provide
the legal community with the opportunities to
advance and broaden their knowledge and exposure
to international development through continued
education and professional development, and
importantly exposure to international development
through attending conferences and working in
international bodies. Through the Enrichment
programmes, it is hoped that more will be able to take
on an active role in promoting the objects of Vision
2030.
		•

Secondment
To equip the Hong Kong legal profession

41

The “e-Resources for Rule of Law and the Basic Law” is available at: http://basiclawresources.info
(accessed May 2022).

ENHANCINGPUBLICEDUCATIONANDCAPACITYBUILDINGACTIVITIESTOPROMOTERULEOFLAW 69

with international legal knowledge and an
international perspective, DoJ provides
training opportunities for local legal talent
including secondment arrangements with
international organisations (such as the
Hague Conference on Private International
Law (HCCH) and the International
Institute for the Unification of Private Law
(UNIDROIT)) and fellowship programmes
in leading international institutions (such as
the International Court of Justice’s Judicial
Fellows Programme and Permanent Court of
Arbitration’s Fellowship Programme).
		•
Young Professional Overseas
			Programme (“YPOEP”)

Enrichment

Under YPOEP, DoJ will sponsor young
professionals
and
dispute
resolution
practitioners to participate in overseas
international conferences related to law,
mediation or arbitration to enhance their legal
knowledge and to broaden their horizons with
opportunities to build networks with legal
professionals around the world.
		•

Matching Grant Scheme for Skills Upgrading
Local law-related organisations have been
invited to apply for training grants to organise
training programmes to enhance legal
practitioners’ legal and dispute resolution
skills and knowledge. A number of training
programmes have been processed for
subsidisation, e.g. “International Commercial
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Arbitration and PRC Arbitration”, “Facilitative
and Evaluative Mediation for International
and PRC Disputes”, “Chinese Advocacy
Skills” and “Prosecution on Fiat Training
Programme”.42
94.
In addition, DoJ has proactively organised various local
signature legal events including the Hong Kong Legal Week, which
is a flagship project of DoJ and held annually in Hong Kong in the
first week of November since 201943. Each year, the Hong Kong
Legal Week comprises of key regional and international events
with a view to promoting the rule of law, capacity building and
international collaboration (including promotion of Hong Kong’s
legal and dispute resolution services).44 Following the launch of the
Vision 2030 Initiative in November 2020, as well as the Rule of Law
Congress in the Hong Kong Legal Week 2020 to be held biennially,
the Rule of Law Signature Engagement Event in 2021 is designed to
be held as a follow-up event to the Rule of Law Congress during the
Hong Kong Legal Week on alternate years.
95.
The Hong Kong Legal Week is also a flagship capacity
building event and a melting pot for international cooperation

42

For details, see: https://www.legalhub.gov.hk (accessed May 2022).

43

It is noteworthy that in the course of planning for the inauguration of the Hong Kong Legal Week in
2019, DoJ decided to develop the Vision 2030 initiative to echo the United Nations’ 2030 Agenda in
respect of the rule of law. The 10-year visionary Vision 2030 initiative was subsequently launched in
Hong Kong Legal Week 2020 held in November 2020.

44

For example, events of the Hong Kong Legal Week 2020 (held from 2 to 6 November 2020) included
the Inaugural Rule of Law Congress, the 14th Annual Generations in Arbitration Conference, Sports
Dispute Resolution Conference, launch of the pilot scheme on case settlement conference in the
District Court, the annual Hong Kong Mediation Lecture and the Mediation Conference 2020, etc.;
events of the Hong Kong Legal Week 2021 (held from 1 to 5 November 2021) included the Inaugural
Rule of Law Signature Engagement Event (SEE), the 4th UNCITRAL Asia Pacific Judicial Summit
2021, Greater Bay Maritime Forum, International Criminal Law Conference, Maritime Dispute
Resolution in Hong Kong, Workshop on Online Dispute Resolution, Generations in Arbitration
Conference, Mediation Lecture 2021, Hong Kong Mediation Lecture 2021 and the Law Society of
Hong Kong’s 4th Belt and Road Conference, etc.
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where conferences and events are organised in collaboration with
or with the support from international as well as intergovernmental
organisations such as the United Nations Commission on
International Trade Law (UNCITRAL) and the International
Institute for the Unification of Private Law (UNIDROIT). Local legal
professionals can broaden their horizons through learning from
international experts from various jurisdictions and keep abreast of
the latest legal developments from an international perspective.
B.
Other Regional And International Capacity Building
Activities
96.
The Task Force takes the view that regional and international
events should be organised to voice out the importance of taking
advantage of public international law in promoting and strengthening
the rule of law in the international scene, especially in the areas of
access to justice, equality, peaceful resolution of disputes, etc. DoJ
is actively pursuing different measures to foster international legal
cooperation and exchange in this respect. Upon the Task Force’s
steer, DoJ has organised different capacity building activities
overseas relevant to the rule of law, often jointly with the local and
international bodies such as Asia Pacific Economic Cooperation
(APEC)45, HCCH, UNIDROIT and UNCITRAL46.
97.
However, due to the COVID-19 pandemic, various
collaboration projects and capacity building activities have been
postponed or remained in the pipeline in the past two years. That
said, certain events had been successfully held during the period,
amongst which was the seminal activity, the International Youth

45

In early 2020, APEC has endorsed a proposal from DoJ for the donation of US$1,000,000 for capacity
building in strengthening economic and legal infrastructure of APEC member economies.

46

DoJ has organised many capacity building events in Hong Kong attracting many participants from
overseas such as the HCCH Asia Pacific Week, UNCITRAL Asia Pacific Judicial Summit, annual
investment law and investment mediation training since 2018.
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Legal Exchange Conference 2021.
International Youth Legal Exchange Conference 2021
98.
Amongst the capacity building events, one specific focus of
the Task Force is the legal education of the youth on the rule of law.
Members have exchanged insights on the improvements that can
pragmatically be made to achieve effective rule of law education
in the region and beyond. The discussion intertwined with issues
on the ramifications of cultural elements on the fair interpretation
of objective data relating to the rule of law practice (discussed in
Chapter 3 hereof). It was suggested that a regional youth forum
should be organised to elicit youths’ views on how cultural, socialeconomic and local tradition may influence a jurisdiction’s legal
system and the practice of the rule of law. The findings and responses
by youths from different jurisdictions could be used for identifying
areas which require more in-depth study on the impact of cultural
influence on people’s perception of the domestic legal system and/
or interpretation of certain objective data which would, in turn,
contribute to the development of the objective methodology for
reviewing the rule of law practice.
99.
Motivated by the foregoing discussions, DoJ and the
International Youth Legal Exchange Federation (IYLEF) organised
the virtual International Youth Legal Exchange Conference 2021 on
11 September 2021, themed “Access to Justice: The Key to Inclusive
Society and Sustainable Development”. As one of the signature projects
under Vision 2030, the Conference provided a cross-jurisdictional
platform for youths with legal and dispute resolution background
in the Asia-Pacific region to exchange views on the legal system
and on how access to justice can be enhanced in their respective
jurisdictions. The Conference also provided a valuable opportunity
for the participants to learn how cultural, socio-economic factors and
legal traditions may interplay with the rule of law. The knowledge
and experience exchanged in the Conference would contribute to a
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more holistic study of the rule of law and access to justice system of
the respective jurisdictions.
100. There were 11 teams of delegations nominated by legal
and dispute resolutions institutions across the Asia-Pacific region
participating in the Conference. Delegations from Malaysia was
awarded the Best Paper and delegations from Singapore was
awarded the Best Presentation. The delegations also joined virtually
as speakers in the “Rule of Law Signature Engagement Event”
during the Hong Kong Legal Week 2021 and engaged in in-depth
exchanges with members of the adjudicating panel and local and
international legal experts. DoJ and the Task Force have, through
youth exchanges in the Conference, obtained valuable information
on the interaction between cultural elements and the rule of law
practices in different jurisdictions in the Asia-Pacific region.
101. DoJ will continue to take forward the Vision 2030 initiative
with the Task Force’s support and report the latest progresses of the
public education and capacity building events to the Task Force
accordingly.
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102. The Task Force has been endeavouring to achieve the
ultimate goal of the promotion of the rule of law at local, regional
and international levels for sustainable development, as illustrated
by the initiatives explained above. With respect to the “common
denominators” (see paragraphs 39 and 40) and the conceptual
model for reviewing the practice of rule of law based on objective
data and information (see paragraphs 65 to 85), the Task Force
supports engaging specialists to study the issues (see paragraphs 86
and 87), with a view to producing a valuable, coherent and systematic
referencing tool utilising an objective review methodology.
103. Moving forward, for sustainable further development of the
project, it is recommended that DoJ should task an independent and
non-profit making entity based in Hong Kong to continue the study
and work of assessing the practice of rule of law in the region and
beyond. This entity should also be committed to reach out to other
jurisdictions to facilitate regional and international exchanges. The
entity will also be committed to refining the said conceptual model
produced by the Task Force into a fair, comprehensive and objective
mechanism which takes into account different jurisdictions’
cultures, legal traditions, socio-economic situations, etc. This entity
may also study and work in other areas conducive to advancing the
rule of law.
104. Looking ahead, DOJ will continue to be committed to
contributing to capacity building in the region, work with relevant
international organisations in advancing the rule of law47, in
particular to foster collaboration with international stakeholders to
co-organise events for the promotion of rule of law, and to specially
focus on strengthening rule of law awareness among the young
generation. DoJ will continue to play a vital role in strengthening

47

In this respect, Members specifically mentioned the World Trade Organization, the World Health
Organization, the United Nations, the African Union, the European Union, the Association of
Southeast Asian Nations (ASEAN) and the South Asian Association for Regional Cooperation.
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multilateral and regional collaboration in resonance with the goals
and spirit of the 2030 Agenda.
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ANNEX A
SECRETARIAT’S NOTE
ON SOME MAJOR
ACADEMIC VIEWS
ON THE RULE OF LAW
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* This note aims to provide a non-exhaustive list of some of the relevant
main academic views on the rule of law as reference materials, which
has inspired the Task Force in its discussions. The views presented
below do not represent the opinion of the Task Force or DoJ.
1.
There is a long history on the debate of the definition of “rule
of law”. Various legal scholars’ conceptualisations on the rule of law
have been given prominence in numerous doctrinal literature on this
subject matter. It is common ground that “rule of law” is capable of
a myriad of definitions, based on both philosophical and political
theories, and hence it is a difficult doctrine to explain definitively.
Historical Development
2.
In basic terms, the rule of law is the supremacy of law over
man. As Aristotle explained in the fourth century BC, “the rule of law
is to be preferred to that of any individual”.
3.
The rule of law was then coined by the English law professor,
Professor Dicey, in 1885.48 Professor Dicey identified three aspects of
the rule of law:

48

(a)

the absolute supremacy of the law: no man is
punishable or can be lawfully made to suffer in body
or deprived of their goods unless they had violated
the law which has been established in an ordinary way
and applied by an ordinary court; no one should have
too wide and arbitrary or discretionary powers;

(b)

equality before the law; and

(c)

each man’s individual rights and freedoms are best
protected under Common Law.

See Dicey, A.V., An Introduction to the Study of the Law of the Constitution. (London: Macmillan,
1885), at Chapter IV: The Rule of Law: Its Nature and General Applications at Part II - The Rule of
Law.
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4.
Following Dicey, recent decades have witnessed a proliferation
of definitions and indicators offered for the rule of law. By one
estimate, there exist over 100 different governance indicators out of
which a number of indicators seek to quantify the degree to which
the rule of law is present in each jurisdiction.49
“Thin” Notion of the Rule of Law
5.
By referencing to these definitions, there has been contention
amongst legal theorists as to whether the rule of law is a “thin” or
minimalist conception of the rule of law that focuses on formal
and procedural rules, or a “thick” concept that builds in certain
substantive values.50 The canonical definition of the thin or formal
version of the rule of law is commonly associated with Lon Fuller’s
definition, which stipulates eight principles for the rule of law,
namely51:
(1)

Laws must be general, specifying rules prohibiting or
permitting behavior of certain kinds;

(2)

Laws must be widely promulgated or publicly
accessible;

(3)

Laws must be prospective, specifying how individuals
ought to behave in the future rather than prohibiting
behavior retroactively;

(4)

Laws must be clear and understandable for all;

49

See, Bedner, A.W., “An Elementary Approach to the Rule of Law”, Hague Journal On The Rule Of Law,
Volume 2, Issue 1, 2010, 48-74. See also Versteeg, Mila and Ginsburg, Tom, 2017, “Measuring the
Rule of Law: A Comparison of Indicators”, Law & Social Inquiry, Volume 42, Number 1, 2017,
100-137, at page 101.

50

See discussions in May, Christopher and Winchester, Adam, Handbook on the Rule of Law.
(Cheltenham: Edward Elgar Publishing, 2018), at pages 21-25 and 34-47.

51

See Fuller, Lon L, The Morality of Law. (Rev. ed.) (London: Yale University Press, 1969), at pages
33-39.
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(5)

Laws must be non-contradictory and consistent;

(6)

Laws must not ask the impossible, that is, no laws can
demand conduct that is beyond the ability of those to
whom they apply;

(7)

Laws must be stable and not subject to frequent
change; and

(8)

There should be congruence between the written
statutes as announced and how officials enforce those
statutes.

6.
It can be seen that numerous legal theorists have built on
Fuller’s definition of the rule of law in an attempt to find out the
“thin” version of the rule of law, but it seems that Fuller’s definition
remains the canonical definition so far.
7.
Another type of thin definition concentrates on the balance of
State powers. For instance, Alex Carroll of Manchester Metropolitan
University defines the rule of law as “neither a rule nor a law” as it
“is now generally understood as a doctrine of political morality which
concentrates on the role of law in securing the correct balance of rights
and powers between individuals and the State in free and civilised
societies.”52
8.
The Hague Institute for Innovation of Law (HiiL), which
works to enhance the rule of law, has adopted a “thinner” conception
of the rule of law, which is defined to be something that subjects
the exercise of power to law, and it is relevant to relations among
individuals and private entities.53

52

Carroll, Alex, Constitutional and Administrative Law, (2nd ed.) (Hong Kong: Pearson Education,
2002), at page 35.

53

The detailed explanation of this definition can be found in Raoul Wallenberg Institute of Human
Rights and Humanitarian Law and Hague Institute for the Internationalisation of Law, Rule of Law: A
Guide For Politicians, Lund: Raoul Wallenberg Institute of Human Rights and Humanitarian Law and
Hague Institute for the Internationalisation of Law, 2012.
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“Thick” Notion of Rule of Law
9.
On the other hand, the “thick” version of the rule of law
contends that correct procedure alone cannot bring about “just
outcomes” because the substance of those outcomes matters as much
as how they are arrived at. In this version, it is generally held that
just outcomes must be reflective of the rights and duties conveyed
by existing international treaties and/or domestic entitlements and
obligations related to human, political and social rights.54 Under the
thick definition of the rule of law, different rule of law indicators
add different substantive values such as the absence of crime, human
rights, substantive equality, the security of private contracts, and
property rights, etc.55
10.
Amongst these definitions, one typical and baseline example
of the thick definition is articulated by the United Nations SecretaryGeneral in a report to the Security Council in 200456:
“[The rule of law] refers to a principle of governance in which
all persons, institutions and entities, public and private,
including the State itself, are accountable to laws that are
publicly promulgated, equally enforced and independently
adjudicated, and which are consistent with international
human rights norms and standards. It requires, as well,
measures to ensure adherence to the principles of supremacy
of law, equality before the law, accountability to the law,
fairness in the application of the law, separation of powers,
participation in decision-making, legal certainty, avoidance

54

See Bingham, T. H., The Rule of Law, London: Penguin, 2011; Marshall, David (ed.), The International
Rule of Law Movement: A Crisis of Legitimacy and the Way Forward, Cambridge: Harvard University
Press, 2014.

55

See Versteeg, Mila and Ginsburg, Tom, 2017, “Measuring the Rule of Law: A Comparison of
Indicators”, Law & Social Inquiry, Volume 42, Number 1, 2017, 100-137, at page 106.

56

Security Council, “Report of the Secretary-General: The rule of law and transitional justice in conflict
and post-conflict societies”, UN Doc S/2004/616 (23 August 2004), at paragraph 6.
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of arbitrariness and procedural and legal transparency.”
(Emphasis added)
11.
It is noteworthy that in the abovementioned report, there
was a significant statement57 that “due regard must be given to
indigenous and informal traditions for administering justice or settling
disputes to help them to continue their often vital role and to do so
in conformity with both international standards and local tradition”.
The report refers to transitional justice but the above remark also
applies to justice system in general.
12.
The rule of law is also enshrined in Article 2 of the Treaty
on European Union as one of the commonly accepted values for
the Member States. It states: “[u]nder the rule of law, all public powers
always act within the constraints set out by law, in accordance with the
values of democracy and fundamental rights, and under the control
of independent and impartial courts.” The rule of law hence includes
principles such as legality, implying a transparent, accountable,
democratic and pluralistic process for enacting laws; legal certainty;
prohibiting the arbitrary exercise of executive power; effective judicial
protection by independent and impartial courts, effective judicial
review including respect for fundamental rights; separation of powers;
and equality before the law. These principles have been recognised
by the European Court of Justice and the European Court of Human
Rights. In addition, the Council of Europe has developed standards
and issued opinions and recommendations which provide wellestablished guidance to promote and uphold the rule of law.
13.
In his 2006 publication, the well-known U.S. legal scholar,
Thomas Carothers, adopted the following definition of the rule
of law58:

57

Ibid, at paragraph 36.

58

Carothers, Thomas. Promoting the Rule of Law Abroad: In Search of Knowledge. (Washington:
Carnegie Endowment for International Peace, 2006), at page 4.
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“The rule of law can be defined as a system in which the laws
are public knowledge, are clear in meaning, and apply equally
to everyone. They enshrine and uphold the political and civil
liberties that have gained status as universal human rights over
the last half-century. In particular, anyone accused of a crime
has the right to a fair, prompt hearing and is presumed innocent
until proved guilty. The central institutions of the legal system,
including courts, prosecutors, and police, are reasonably fair,
competent, and efficient. Judges are impartial and independent,
not subject to political influence or manipulation. Perhaps most
important, the government is embedded in a comprehensive
legal framework, its officials accept that the law will be applied
to their own conduct, and the government seeks to be lawabiding.”
14.
Similarly, the late Chief Justice of the United Kingdom, Lord
Tom Bingham, expressed the concept of the rule of law succinctly
as that “all persons and authorities within a state, whether public
or private, should be bound by and entitled to the benefit of laws
publicly made, taking effect (generally) in the future and publicly
administered in the courts.”
15.
He advocated a version of the rule of law that combines eight
sub-rules or principles59:

59

(1)

The law must be accessible and, so far as possible, be
intelligible, clear and predictable;

(2)

Questions of legal right and liability should ordinarily
be resolved by application of the law and not by the
exercise of discretion;

(3)

The law should apply equally to all, except to the extent

Bingham, T. H.. The Rule of Law. (London: Penguin, 2011), at Chapters 3–10.
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that objective differences justify differentiation;
(4)

Ministers and public officers at all levels must exercise
the powers conferred on them in good faith, fairly, for
the purpose for which the powers were conferred, and
without exceeding the limits of such powers and not
unreasonably;

(5)

The law must afford adequate protection of human
rights;

(6)

Means must be provided for resolving, without
prohibitive cost or inordinate delay, bona fide civil
disputes which the parties themselves are unable to
resolve;

(7)

Judicial and other adjudicative procedures must be
fair and independent; and

(8)

There must be compliance by the state with its
international law obligations.

16.
In particular, Lord Bingham further explained that “judicial
independence” means that “decisions are made by adjudicators who,
however described, are independent and impartial: independent in the
sense that they are free to decide on the legal and factual merits of a
case as they see it, free of any extraneous influence or pressure, and
impartial in the sense that they are, so far as humanly possible, openminded, unbiased by any personal interest or partisan allegiance of
any kind”.60
17.
Lord Bingham’s definition of the rule of law has been approved
by the Council of Europe in the 2011 Report by the European
Commission For Democracy Through Law (Venice Commission)

60

Ibid.
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on the rule of law which identified common features of the rule of
law, Rechtsstaat and Etat de droit, which stated that there can now
be a consensus found for the necessary elements of the rule of law.
They are61:
(1)

Legality, including a transparent, accountable and
democratic process for enacting law;

(2)

Legal certainty;

(3)

Prohibition of arbitrariness;

(4)

Access to justice before independent and impartial
courts, including judicial review of administrative
acts;

(5)

Respect for human rights; and

(6)

Non-discrimination and equality before the law.

18.
The 2011 Report by the Venice Commission also refers to a
definition of the rule of law made by the Organization for Economic
Co-operation and Development (OECD) (which has 36 member
countries including North and South America, Europe and the AsiaPacific) as follows:
“[T]he rule of law is composed of the following separate
fundamental elements, which must advance together: [1] The
existence of basic rules and values that a people share and by
which they agree to be bound (constitutionalism). This can
apply as much to an unwritten as to a written constitution. [2]
The law must govern the government. [3] An independent and
impartial judiciary interprets the law. [4] Those who administer

61

Dijk, Pieter van, Gret Haller, Jeffrey L. Jowell, and Tuori, Kaarlo, “Report on the Rule of Law: adopted
by the Venice Commission at its 86th Plenary Session (Venice, 25-26 March 2011)”, Strasbourg: Council
of Europe, 2011, Part IV.
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the law act consistently, without unfair discrimination. [5]
The law is transparent and accessible to all, especially the
vulnerable in most need of its protection. [6] Application of the
law is efficient and timely. [7] The law protects rights, especially
human rights. [8] The law can be changed by an established
process that is itself transparent, accountable and democratic.”
19.
It is also pertinent to note the Declaration on the Rule of
Law adopted at the High-level Meeting of the General Assembly on the
Rule of Law at the National and International Levels on 24 September
2012 (A/RES/67/1), which recognised (at paragraph 2) that “all persons,
institutions and entities, public and private, including the State itself, are
accountable to just, fair and equitable laws and are entitled without any
discrimination to equal protection of the law.” It also recognised that “the
advancement of the rule of law is essential for sustained and inclusive
economic growth, sustainable development, the eradication of poverty
and hunger and the full realization of all human rights and fundamental
freedoms”. Whilst the Declaration offers no definition of the rule of law, it
links the rule of law to three pillars of the United Nations namely peace
and security, human rights and development62 (at paragraph 41).
20.
Despite a great many global efforts to define the rule of law by
legal theorists and international entities across time, they have been,
both individually and collectively, critiqued on grounds such as that
the impugned definition brings conceptual confusion by reducing
complex social phenomena to simple measures; the proposed
indicators are subject to various technical problems of aggregation
and endogeneity.63

62

For the three pillars of the UN, see https://www.un.org/un70/en/content/videos/three-pillars/index.
html (accessed May 2022).

63

See, e.g. Ginsburg, Tom, “Pitfalls of Measuring the Rule of Law”, Hague Journal on the Rule of Law,
Volume 3, Number 2, 2011, 269-280, at pages 271-275. See also Haggard, Stephan, and Tiede, Lydia,
“The Rule of Law and Economic Growth: Where Are We?”, World Development, Volume 39, Issue 5,
2011, 673-685.
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21.
Further, there have been debates as to the inclusion of
human rights in the assessment of the rule of law and the rights to
be included. Friedrich Hayek, for example, has suggested that the
rule of law “includes the recognition of the inalienable, individual
right of man”.64 Ronald Dworkin has argued that the rule of law is
not merely a rulebook, but that the concept is necessarily substantive
and includes equality and rights.65 Often a balance has to be struck
between some rights and others, and different societies will arrive
at different answers, using the political process underpinned by the
Rule of Law.
22.
One may not deny that not all human rights are necessarily
part of the law in every society. However, most jurisdictions are
implementing some or all of the relevant international conventions,
notably the International Covenant on Civil and Political Rights;
the Vienna Convention on the Law of Treaties; the United Nations
Convention Against Torture; and the relevant regional instruments
such as the African Charter on Human and Peoples Rights; the
American Convention on Human Rights; the Arab Charter on
Human Rights; and the European Convention on Human Rights.
The International Commission of Jurists (ICJ) in 1959 (Declaration
of Delhi) pronounced that the rule of law should include, amongst
others, respect for basic human freedoms contained in the Universal
Declaration of Human Rights and European Convention on
Human Rights. Other aspects of the rule of law include existence of
representative government, absence of retrospective penal laws, right
to bring proceedings against the state, right to fair trial, adequate
control of delegated legislation and independent judiciary.

64

Hayek, Friedrich A. von, The Road to Serfdom, London: Routledge, 2006, at page 63.

65

Rodriguez, Daniel, McCubbins, Mathew, and Weingast, Barry, “The Rule of Law Unplugged”, Emory
Law Journal, Volume 59, Number 6, 2010, 1455-1494, at page 1470.
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Other Understandings of Rule of Law
23.
The preceding discussions on the definition of the rule of law
are not unique and there are other understandings of the concept of
rule of law, since not all legal traditions are grounded in the same
understandings of the law and the role of law in society. In some
jurisdictions, the focus may have historically centered on rebuilding
community harmony and trust, or reconciling the opposing parties
in a conflict to restore balance. Some of these legal traditions find the
basis for the laws and concepts of justice in religious principles, and
some find it in longstanding customs of the community.66
24.
Some traditional societies may still perceive law and justice
in the traditional manner of the community, and the rule of law in
these societies are understood not only as procedural constraints on
the government; they are external limits on the government as well.
25.
For example, in contemporary China, Confucian-Socialist
politics are within Chinese rule of law (c.f. liberal politics which
is within liberal rule of law). It has been argued that a genuine
consideration of the rule of law in China must take into account
its historical particularities, such as its distinctive jurisprudence,
which emanates from its ontological base in tradition namely
Confucianism. 67 As observed by a Chinese political scientist,
Mr Eric Li:
“The structure of Chinese rule of law depends upon the
combination of legal procedures with party oversight. Over
the past forty years, the country has developed an elaborate
system of laws. … The Central Committee Politics and Law

66

Kaminski, Marek M., et al, “Normative and Strategic Aspects of Transitional Justice”, The Journal of
Conflict Resolution, Volume 50, Number 3, 2006, 295–302.

67

See Killion, M. Ulric., “China’s Amended Constitution: Quest for Liberty and Independent Judicial
Review”, Washington University Global Studies Law Review, Volume 4, Issue 1, 2005.
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Commission remains the nation’s highest power on legal
matters. And the party disciplinary commission structure holds
all party members accountable to the party’s rules, which are
different and stricter than the official legal codes and allow the
party to mete out punishments outside the country’s formal
legal structure. … When procedural justice produces outcomes
that contravene society’s generally accepted conceptions of
substantive justice, and when public disagreement is significant
and clearly manifested, the party does have the authority to
step in and tip the balance of justice in favor of the community.
In contemporary China, such cases have been rare, but they
have indeed occurred and produced broad social impacts. Some
have criticized such interventions by the party as going against
the ideals of the rule of law, but it is this very interpretive power
that is an integral part of the rule of law.”68
26.
Another example is the Japanese concept of the rule of law
which is explained in the publication of the Honorable Masami Itoh
entitled “Rule of Law (Ho no Shihai)” in 1954 as follows69:
“Conceptually, Rule of Law constitutes the basis of the
Constitution of Japan, and our Constitution expects the concept
to become a firm belief of the Japanese nation. This is concretely
evidenced by the respect to and reliance on the Judiciary, almost
absolute protection of fundamental human rights and the stress
on the supremacy of the Constitution over all other statutes.
When the conception of the supremacy of law, which rejects the
rule of person(s) or rule of power, is embodied firmly as a part
of the nation of Japan, this Constitution will be realized truly
and it will be the time when a constitutional democracy, an

68

See Li, Eric, “China and the Rule of Law”, American Affairs, Volume III, Number 3, 2019.

69

For more discussions in this respect, see Hamada, Kunio, “On The Rule of Law in Japan” (Keynote
Luncheon Speech, World Justice Project Multidisciplinary Outreach Meeting), 2007.
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ideal of the Constitution, is established completely.”
27.
Despite Justice Itoh’s description of the concept of the rule
of law situation in Japan, it was observed by Kunio Hamada, former
judge of the Japanese Supreme Court in 2007 that:
“….In my view, Buddhism, which has been accepted in Japan
for more than fourteen hundred years, is a least aggressive
religion or teaching. It is kind to humans, other beings and
the environment as well. … These traditions in Japan permit
Japanese people to pursue quite flexible spiritual as well as
secular lives. This may help explain the Japanese tendency
for flexible (or convenient) interpretation of rules to fit the
prevailing conditions rather than trying to comply with rules
rigidly or otherwise changing rules immediately if it is not
possible for many to comply with them. … Japanese consider
it shameful, in a sense, to resort to legal proceedings because
good faith should have helped to persuade the other party in
a dispute to reach an amicable settlement of the case without
going to the court or to an attorney.”70

70

Ibid.
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Definition of Rule of
Law
World Justice
WJP notes that
Project (“WJP”), “[e]ffective rule of law
Rule of Law Index reduces corruption,
2021
combats poverty and
disease, and protects
(coverage: 139
people from injustices
countries and
large and small. It
jurisdictions)
is the foundation
for communities of
justice, opportunity,
and peace—
underpinning
development,
accountable
government,
and respect for
fundamental rights.
Traditionally, the
rule of law has been
viewed as the domain
of lawyers and judges.
But everyday issues of
safety, rights, justice,
and governance affect
us all; everyone is a
stakeholder in the rule
of law.”

Data Source and
methodology
WJP has conducted
its surveys on
both experts and
ordinary citizens
from each country or
jurisdiction.
In particular, the
scores and rankings
of the eight factors
and 44 sub-factors of
the Index draw from
two sources of data
collected by the WJP:
1. A General
Population Poll
(GPP) conducted by
leading local polling
companies, using a
representative sample
of 1,000 respondents
in each country and
jurisdiction;

2. Qualified
Respondents’
Questionnaires
(QRQs) consisting
In this light, WJP
of closed-ended
defines the rule of law questions completed
as a durable system of by in-country legal
laws, institutions,

COMPARISON TABLE OF MAJOR INTERNATIONAL RANKING INDICES/REPORTS

norms, and
community
commitment that
delivers the following
four “universal
principles”:
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practitioners, experts,
and academics with
expertise in civil and
commercial law;
constitutional law,
civil liberties, and
criminal law; labor
- Accountability: The
law; and public health.
government as well
as private actors are
accountable under the
law;
- Just Laws: The laws
are clear, publicized,
and stable; are applied
evenly; and protect
fundamental rights,
including the security
of persons and
contract, property,
and human rights;
- Open Government:
The processes by
which the laws are
enacted, administered,
and enforced are
accessible, fair, and
efficient;
- Accessible and
Impartial Dispute
Resolution: Justice is
delivered timely by
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competent, ethical,
and independent
representatives and
neutrals who are
accessible, have
adequate resources,
and reflect the
makeup of the
communities they
serve;
WJP has hence
developed the four
“universal principles”
in the eight factors for
measurement:
(1) constraints on
government powers;
(2) absence of
corruption;
(3) open government;
(4) fundamental
rights;
(5) order and security;
(6) regulatory
enforcement;
(7) civil justice; and
(8) criminal justice.
The eight factors

COMPARISON TABLE OF MAJOR INTERNATIONAL RANKING INDICES/REPORTS

World Bank
(“WB”), Rule of
law dimensions
under the WB
Worldwide
Governance
Indicators 2021
(coverage: 229
economies)

contain a total of
44 sub-factors,
a list of which is
available at: https://
worldjusticeproject.
org/our-work/
research-and-data/
wjp-rule-lawindex-2021/factorsrule-law (accessed
May 2022)
The rule of law
captures perceptions
of the extent to
which agents have
confidence in and
abide by the rules
of society, and
in particular the
quality of contract
enforcement, property
rights, the police, and
the courts, as well
as the likelihood of
crime and violence.
WB has not provided
the factors of the
rule of law whereas it
listed the individual
variables from each
data source used to

97

WB’s study is
secondary in nature,
in the sense that it
compiles its result
using information and
statistics from other
selected underlying
data sources (such
as WJP Rule of Law
Index and HF’s
Index of Economic
Freedom), rather than
conducting its own
surveys or polls.

WB uses an
unobserved
components model to
construct a weighted
average of the
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construct its measure individual indicators
of the rule of law, such for each source and
as:
thus combine the
information from
- separation of powers
different data sources
into aggregate rule of
- law and order;
law indicators.71
- fairness of judicial
process;
- enforceability of
contracts;
- confidence in the
police force;
- confidence in
judicial system;
- property rights;
- equal treatment of
foreigners before the
law.
A full list of the
variables is at
http://info.worldbank.
org/governance/
wgi/Home/
downLoadFile?file
Name=rl.pdf
(accessed May 2022)

71

See: http://info.worldbank.org/governance/wgi/Home/Documents#wgiAggMethodology (accessed
May 2022).
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Heritage
Foundation
(“HF”) (USA),
Rule of Law
Indicators in
2022 Index
of Economic
Freedom
(coverage: 177
jurisdictions)

HF notes that the rule
of law consists of three
components for the
assessment:
(1) Property Rights
The property
rights component
assesses the extent
to which a country’s
legal framework
allows individuals
to acquire, hold,
and utilize private
property, secured by
clear laws that the
government enforces
effectively. Relying
on a mix of survey
data and independent
assessments, it
provides a quantifiable
measure of the degree
to which a country’s
laws protect private
property rights
and the extent to
which those laws
are respected. It also
accesses the likelihood
of state expropriation
of private property.
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HF relies on a mix
of survey data
and independent
assessments as well
as references to other
selected data sources
such as WJP Rule of
Law Index and WB’s
rule of law indicators.
The 2022 Index relies
on the following
sources:
(For assessing
property rights)
U.S. Chamber
of Commerce,
International IP
Index; World
Bank, Worldwide
Governance Indicators;
Credendo Group,
Country Risk and
Insight;
(For assessing
judicial effectiveness)
Freedom House,
Freedom in the
World, and World
Bank, Worldwide
Governance Indicators;
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The more effective
the legal protection of
property is, the higher
a country’s score will
be. Similarly, the
greater the chances
of government
expropriation of
property are, the lower
a country’s score will
be. The score for this
component is derived
by averaging scores
for the following five
sub-factors, all of
which are weighted
equally:
• Physical property
rights,
• Intellectual property
rights,
• Strength of investor
protection,
• Risk of
expropriation, and
• Quality of land
administration.

(For assessing
government integrity)
Transparency
International,
Corruption
Perceptions Index;
TRACE International,
TRACE Bribery Risk
Matrix; and World
Bank, Worldwide
Governance Indicators.
Scores on various
components are
calculated from
a number of subvariables using
specific formulas
developed by HF.
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(2) Judicial
effectiveness
Well-functioning
legal frameworks
are essential for
protecting the rights
of all citizens against
unlawful acts by
others, including
governments and
powerful private
parties. Judicial
effectiveness requires
efficient and fair
judicial systems to
ensure that laws are
fully respected and
that appropriate legal
actions are taken
against violations.
The score for the
judicial effectiveness
component is derived
by averaging scores
for the following three
sub-factors, all of
which are weighted
equally:
• Judicial
independence,
• Quality of the
judicial process, and
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• Favoritism in
obtaining judicial
decisions.
(3) Government
integrity
Corruption erodes
economic freedom by
introducing insecurity
and coercion into
economic relations.
Of greatest concern
is the systemic
corruption of
government
institutions and
decision-making
by such practices as
bribery, extortion,
nepotism, cronyism,
patronage,
embezzlement, and
graft. The lack of
government integrity
caused by such
practices reduces
public trust and
economic vitality by
increasing the costs of
economic activity.
The score for this
component is derived
by averaging scores
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for the following five
sub-factors, all of
which are weighted
equally:
• Irregular payments
and bribes,
• Transparency
of government
policymaking,
• Absence of
corruption,
• Perceptions of
corruption, and

Freedom House
(“FH”) (USA),
Freedom in the
World 2022, Rule
of Law Index
(coverage: 195
countries and 15
territories)

• Governmental
and civil service
transparency.
FH’s Rule of Law
Index scores are based
on the following
questions:

FH relies on
secondary sources,
including news
articles, academic
analyses, and
(1) Is there an
reports from
independent
nongovernmental
judiciary?
organisations,
(2) Does due process individual
professional contacts,
prevail in civil and
and on-the-ground
criminal matters?
research. A country
(3) Is there protection or territory is awarded
from the illegitimate
0 to 4 points for each
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use of physical force
of the indicators.
and freedom from war
and insurgencies?
(4) Do laws, policies,
and practices
guarantee equal
treatment of various
segments of the
population?
Bertelsmann
Stiftung (“BS”)
(Germany),
Transformation
Index (“BTI”)
2022, Rule of Law
criteria
(coverage: 137
countries)

BS’s Transformation
Index (BTI) analyses
and evaluates
whether and how
developing countries
and countries in
transition are steering
social change toward
democracy and a
market economy.
Rule of Law is one of
the 17 criteria under
the assessment. The
country rating for this
criteria is assessed
by asking relevant
questions under
the following four
indicators:
(1) Separation of
powers
Question: To what

The measurement is
by way of an expert
survey in which
written assessments
are translated
into numerical
ratings by country
experts, guided
by a standardized
codebook issued by
BS.
The standardized
codebook serves as
the foundation of
the survey process,
providing a single
reference framework
for the experts
when answering the
questions.
The process of
country assessment in
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extent is there a
working separation of
powers (checks and
balances)?
Explanation: This
question refers to the
basic configuration
and operation of
the separation of
powers (institutional
differentiation,
division of labor
according to
functions and, most
significantly, checks
and balances).
However, it does not
refer to the tendency
toward convergence
and a fusion of powers
that can be observed
in parliamentary
systems. It does
include the subjection
of state power to the
law.
(2) Independent
judiciary
Question: To what
extent does an
independent judiciary
exist?
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each case is performed
by two country
experts, involving
one foreign and one
local expert in the
evaluation process so
as to ensure that both
external and internal
perspectives are taken
into account in the
course of assessment
and help counteract
subjective influence.
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Explanation: An
independent judiciary
has the ability and
autonomy to:
• interpret and
review existing
laws, legislation and
policies, both public
and civil
• pursue its own
reasoning, free from
the influence of
political decisionmakers or powerful
groups and
individuals and from
corruption
• develop a
differentiated
organization,
including legal
education,
jurisprudence,
regulated appointment
of the judiciary,
rational proceedings,
professionalism,
channels of appeal and
court administration
(3) Prosecution of
office abuse
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Question: To what
extent are public
officeholders who
abuse their positions
prosecuted or
penalized?
Explanation: This
question seeks to
assess if public
servants and
politicians are held
accountable by legal
prosecution and
public contempt
when they break the
law and engage in
corrupt practices.
The focus should
be on the extent to
which the rule of law
is undermined by
political corruption.
(4) Civil rights
Question: To what
extent are civil
rights guaranteed
and protected, and
to what extent can
citizens seek redress
for violations of these
rights?
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Explanation: Civil
rights contain and
limit the exercise of
state power by the
rule of law. Their most
important aspects
comprise:
• the protection of
personal liberty
against state and
non-state actors,
including the right to
life and security of the
person, prohibition
of torture, cruel and
inhuman treatment or
punishment and the
protection of privacy
• equality before the
law, equal access
to justice and due
process under the rule
of law
The answer should
examine both the
de jure and de facto
situation concerning
the protection of
civil rights, including
the mechanisms
and institutions
established to
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Agence
Française de
Développement
(“AFD”)
(France),
Institutional
Profiles Database
2016
(Coverage: 144
countries)

prosecute, punish
and redress violations
of these rights.
Discrimination based
on gender, sexual
orientation, religion,
ethnicity, race or
political preference
should be evaluated
explicitly in the report
and reflected in the
rating.
The IPD assesses 127
indicators, derived
from 320 variables
describing a broad
range of institutional
characteristics. The
following indicators
and variables (i.e.
composition of
the indicators) are
considered relating to
the practice of the rule
of law:
A. – Political
institutions
A103
Civil liberties
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The measurement of
the IPD is the result
of a survey conducted
by the Directorate
General of the
Treasury (DG Trésor).
The perception data
needed to build
the indicators was
gathered through a
survey completed
by country/
regional Economic
Services (Services
Économiques) of
the Ministry for the
Economy and Finance
(MEF).
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A1030
Freedom of
association
A1031
Freedom of
assembly,
demonstration
A1032
Equal treatment
of citizens in their
relationships with
the authorities
(regardless of
religion, ethnicity,
gender, nationality
etc.)
A1033
Respect for
the rights and
freedoms of
minorities
(ethnic, religious,
linguistic,
immigrant
minorities etc.)
A200
Domestic public
security
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A202v
Arbitrary violence by
the State
A204
Violent organisations
Intensity of violent
activities
A2040
by underground
political and
religious
organisations
A2041
by criminal
organisations
(drug trafficking,
arms trafficking,
prostitution etc.)
A2042
related to access to
natural resources
(oil, minerals,
wood, water etc.)
A302
Level of corruption
A305
Functioning of the
justice system
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A3050
Degree of judicial
independence visà-vis the State
A3051
Degree of
enforcement of
judicial decisions
A3052
Timeliness of
judicial decisions
A3053
Equal treatment of
citizens before the
law
A3054
Equal treatment
of foreigners
before the law
(as compared to
nationals)
A600
Security of property
rights
A6000
Efficiency of the
legal means to
protect property
rights in the
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event of conflict
between private
stakeholders?
A6001
Generally
speaking, does
the State exercise
arbitrary pressure
on private
property (red
tape etc.)? Does
the state pay
compensation
equal to the loss
suffered in cases of
expropriation (by
law or fact) when
the expropriation
concerns
A6002
land ownership?
A6003
production means?
A601
Security of private
contracts
A602
Trade justice
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A6020
Timeliness of
judicial decisions
in commercial
matters
Impartiality of
the justice system
in commercial
disputes involving
A6021
the State
A6022
national
stakeholders only
A6023
national
and foreign
stakeholders
A603
Insolvency law
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